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I. Introduction

In their book, Fair Shake: Women & the Fight to Build a Just
Economy, law professors Naomi Cahn, June Carbone, and Nancy
Levit examine the persistence of the gender wage gap in the United
States through the lens of women’s employment discrimination
lawsuits.? Using the stories of individual women as a starting point,
the authors engage in a thoughtful analysis of how each particular
industry examined treats its workers and how this fits into what the
authors call the “winner take all” (or “WTA”) economy. The WTA
economy, according to the authors, “reserves a disproportionate
share of institutional power and rewards for those at the top.”? The
authors attribute much of the wage gap faced by working women
to the shift in these workplaces, which often pay the best salaries,
to the WTA economy. The WTA economy, they posit, fosters com-
petition (rather than collaboration and cooperation) among co-
workers that leads to working environments in which women are at
a distinct disadvantage for a variety of reasons.
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After considering more common explanations for why women
consistently earn less than men, Cahn et al. argue that women are
in a triple-bind. First, “when women don’t compete on the same
terms as men, they lose.”* Second, “if women do try to compete on
the same terms as the men, they lose because they are dispropor-
tionately punished for their sharp elbows or perceived misdeeds.”
Finally, “when women see that they can’t win on the same terms as
men, they take themselves out of the game — if they haven’t been
pushed out already.”® This triple bind results in fewer women oc-
cupying the most lucrative positions in finance, tech, and banking.
Indeed, rather than lessening, the gender wage gap between men
and women actually increased between 2019 and 2022.7 And, as
they posit, “if present trends continue, women would never catch
up.”® The book considers not only the situation of women in the
more wage lucrative industries, but also looks at women working
in the middle and lower tiers of the economy — as public school
teachers and at Wal-Mart. After identifying and examining the na-
ture of these three different binds through the women who have
brought lawsuits or challenged these practices in other ways, the
authors propose solutions.

Several themes emerge over the course of the book. The per-
sistence of sexual harassment and sex discrimination in highly
competitive workplaces as well as retaliation for complaining
about either discrimination or unethical workplace practices cuts
across many of the cases examined. In addition, who is given grace
for misdeeds on the job reveals further sex discrimination in these
workplaces. The impact of politics — including deregulation and
the undermining of labor unions — plays a role in the story of the
gender wage gap. Finally, the lack of good and affordable childcare
contributes to the lack of lucrative employment opportunities for
women.

This book review examines each of the three binds and how
the authors use case law and women’s stories to identify and de-
scribe the binds. It then evaluates the authors’ assessment of
these binds as well as proposed solutions, which include raising
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consciousness about the impact of the WTA economy on women
and, ultimately, on American businesses, public shaming, increas-
ing the efficacy of union organizing, and increasing laws’ reach to
get at some of the continued inequities that lead to pay disparities
between men and women in the American workplace. Fair Shake
is written for a general audience — not one with specialized knowl-
edge of employment discrimination law, politics, or economics.
Thus, it is accessible to a wide audience, who will hopefully come
to understand these binds and participate in the solutions.

II. When Women Don’t Compete on the Same
Terms as Men, They Lose

Part 1 of Fair Shake uses three different lawsuits and the
women who brought them to examine the first gender bind: “When
women don’t compete on the same terms as men, they lose.”
Beginning with a look at the facts surrounding Wal-Mart Stores,
Inc. v. Dukes,'0 a case that made it to the U.S. Supreme Court and
resulted in a 5-4 decision in favor of Walmart, the authors move on
to Schaefer v. General Electric'' and Messina v. Bank of America
Corp.'> Thematically, these employers and the lawsuits against
them provide examples of the WTA workplace, with Walmart pro-
viding an early example of corporate and executive greed taking
advantage of a low-level mostly female workforce.

A. Case Study 1: Wal-Mart Stores, Inc. v. Dukes

The authors describe the workplace at Walmart through the
experiences of Betty Dukes, a woman who started out as a cashier
at a Walmart in California with the hopes of working her way up
the corporate ladder.”®> Dukes worked her way up somewhat —
becoming a customer-services manager (still an hourly wage po-
sition); however, when she asked her supervisors to consider her
for management roles, she was told “‘People like you don’t get

9 Id. at17
10 564 U.S.338 (2011).
11 No. 3:07-cv-858 (PCD), 2008 WL 2001244 (D. Conn. May 8, 2008) (rul-
ing on a motion to dismiss).
12 See CAHN ET AL., supra note 2, at 63.
13 Id. at2l.
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promoted.””* Dukes, a Black woman, assumed this was racially
motivated, because her supervisor described himself as a “red-
neck.”” After complaining, she was reprimanded and eventually
demoted to cashier.!® Retaliation is a common theme in the cases
covered in Fair Shake. Women who complain about discriminatory
behavior often pay a price for their complaints.

While Dukes initially filed a claim for race discrimination, she
eventually joined a lawsuit based on sex discrimination brought by
a team of lawyers who had success bringing a variety of high-profile
lawsuits.'” There was a pattern of pay and promotion differentials
at Walmart that favored men over women.!® Cahn et al. identify
the use of low cost female workers as essential to Walmart’s busi-
ness model: keeping prices down by lowering the costs of running
stores.”” This entailed Walmart’s Bentonville, Arkansas headquar-
ters carefully managing its supply chain, store expansions, and even
going so far as to require temperature settings in company-owned
refrigerators.?? Walmart did the opposite with labor; instead of
micromanaging, it gave individual store managers discretion with
respect to personnel decisions.?! And it provided incentives for
managers to keep their labor costs low. Walmart used the carrot of
increased bonuses for managers who kept their labor costs down,
while also using the stick of the risk of demotion should they not
perform well on this metric.”2 They also moved managers around,
often hundreds of miles away, which Sam Walton himself agreed
discouraged women from applying for these positions.?* This
meant that managers didn’t get too close to the employees they
supervised. These incentives created numerous wage and hour vi-
olations as managers sought to gain advantage. Indeed, one report

14 Id. at 22 (quoting NicHOLAS COPELAND & CHRISTINE LABUSKI, THE WORLD
OF WAL-MART: DISCOUNTING THE AMERICAN DREAM 58 (2013)).

15 Id. at 22.

16 Jd. Walmart allegedly reprimanded Dukes for ringing up a one cent
transaction to make change. This was not a uncommon practice at the store.

17 See id. at 23.

18 Wal-Mart Stores, Inc. v. Dukes, 564 U.S.338,370 (2011) (Ginsburg, J. con-
curring in part and dissenting in part).

19 CAHN ET AL., supra note 2, at 24-25.

20 [d. at 26.

2L Id.

22 Id

23 Id. at 26-27.
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identified Walmart as “the number one company in the country for
the fines and settlements it had paid out for wage theft.”>* What
this meant for Dukes, who was concerned about her customers
and community, was that she did not have the ruthlessness that it
took to compete as a successful manager at Walmart — what Cahn
et al. identify as one of the “unwritten rules.”>

The discretionary personnel system at Walmart led to the
company not promoting women into management roles and hav-
ing lower incomes for its hourly female workforce. With respect to
management positions, while 65% of Walmart’s hourly personnel
were women, only 33% of the supervisor positions and 14% of
store manager positions were held by women.?¢ In addition, female
hourly employees earned $1,150 less per year than comparable
male workers.?” Even women managers experienced a wage gap.
“[Flemale store managers earned on average $16,400 less than
men.”” As is typical in employment discrimination class action
practice in systemic disparate treatment cases,” this data was ac-
companied by anecdotes revealing individual instances of discrim-
inatory treatment.? Walmart was aware of the gender differences
in promotions, but did nothing about it.3!

The confluence of circumstances that provided Walmart with
the ability to engage in these practices involves two themes that
pervade the book: Reagan administration policies (often involving
deregulation) and the ability to thwart unionization of employees.
Yet, unions have been key to creating better wages and working
conditions for employees, and, as the authors point out, the wage
gap is lowest in workplaces that are unionized.> Indeed, unions
likely would have forced Walmart to regularly obey wage and

24 Jd. at 28 (citing Philip Mattera, Grand Theft Paycheck: The Large
Corporations Shortchanging Their Workers’ Wages, CORPORATE RESEARCH PROJECT 8,
https://goodjobsfirst.org/wp-content/uploads/docs/pdfs/wagetheft_report_revised.
pdf). Walmart paid the most in settlement and fines for violations at $1.4 billion.
Mattera, supra, at 4.

25 CAHN ET AL., supra note 2, at 29.

26 See Dukes, 564 U.S. at 370; CAHN ET AL., supra note 2, at 29.

27 CAHN ET AL., supra note 2, at 31.

28 Jd.

29 See Teamsters v. United States, 431 U.S. 324 (1977).

30 See CAHN ET AL, supra note 2, at 31-32.

31 Seeid. at 32.

32 Id. at 33.
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hour laws, resulting in a decrease in the wage gap. Walmart con-
sidered unions a threat, with one executive complaining that
“[I]abor unions are nothing but blood-sucking parasites living off
the productive labor of people who work for a living.”3? Politics
comes into play here as well after Ronald Reagan was elected pres-
ident. He supported an anti-union, pro-business political agenda.?
A coalition of business leaders successfully created anti-union leg-
islation in many states (often known — somewhat ironically — as
“right to work” laws) and worked to have pro-business justices
appointed to the Supreme Court.® Thus, there was a shift from
the pro-worker New Deal era to a pro-business (not so helpful to
workers) era in corporate America that hurt working women.3

In a 5-4 decision, the Supreme Court ultimately held that
Dukes and the women she represented could not form a class ac-
tion to address the gender inequities in Walmart’s pay and pro-
motion practices.’”’ This decision is problematic in many ways, but
particularly ironic given that the comments on Federal Rule of
Civil Procedure 23, which governs class action practice, specifi-
cally mention employment discrimination suits as appropriate for
class treatment.*® Historically, plaintiffs have used class actions ef-
fectively to address widespread sex discrimination.* Cahn et al.
provide as an example the Abercrombie & Fitch case that led to
damages and a shift in hiring, promotion, and marketing materi-
als to address race and sex discrimination at the company.*’ While
Walmart has increased its entry-level wages and slowly increased
the number of female managers, it has not changed the system that
created these disparities.*! This first case study provides insight

33 Id. (quoting John Tate, an attorney for Walmart).

34 Id. at 34.

35 Id. at 34-35.

36 Id. at 35.

37 Dukes, 564 U.S. 338.

38  See Fep. R. Civ. P. 23 Notes of Advisory Committee on Rules — 1966
Amendment.

39 See, e.g., Int’l Union, United Auto., Aeropace & Agric. Implement
Workers of America, UAS, v. Johnson Controls, Inc., 499 U.S. 187 (1991); Zipes
v. Trans World Airlines, Inc., 455 U.S. 385 (1982); Stender v. Lucky Stores, 803 F.
Supp. 295 (N.D. Cal. 1992).

40 CAHN ET AL., supra note 2, at 37. See Steven Greenhouse, Abercrombie
& Fitch Bias Case Settled, N.Y. TiMEs (Nov. 17 2004), https://www.nytimes.
com/2004/11/17/us/abercrombie-fitch-bias-case-is-settled.html.

41 CAHN ET AL., supra note 2, at 38-39.
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into the causes of barriers women face in entry-level retail jobs
that require less skill. The story of skilled workers provides even
greater insight into how the WTA culture limits women’s opportu-
nities and thereby their incomes.

B. Case Study 2: Schaefer v. General Electric

This chapter explores the case of Lorene Schaefer, who
worked for an employer who truly adopted the WTA econ-
omy approach to its business model. Schaefer rose in the ranks
at General Electric (“GE”) to become the General Counsel of
GE Transportation.*? Under the reign of CEO Jack Welch, GE
transformed from a company that fostered a sense of commu-
nity, collaboration, and conscientiousness among its mostly male
employees in the 1950s and 1960s to a company that emphasized
short-term profits that increased the price of stock shares.** This
included a system of bonus pay that disadvantaged women and
resulted in what the authors called a “masculinity context culture”
at GE.*# Under a “rank and yank” management model, those who
performed best in this system earned more, and those who didn’t
were let go for inadequate performance if they didn’t improve.*
This is reflected generally in the CEO to worker pay ratio, which
was 20 to 1 in the 1950s and 1960s, and today is 344 to 1.4 The au-
thors argue that the WTA approach to business led to competition
between employees that made pay disparities for women worse. It
also created a system that encouraged in-group bonding between
men and distrust of others — including women.#” As Cahn et al.
note, “[bJonding among men may account for more than a third of
the gender gap in promotions.”*® And bonus pay actually increases
gender disparities, with bonuses accounting for “93% of the gen-
der disparities in executive pay.”#

42 Id. at 42.

43 Id.at 47-48.

44 Id. at 48,50, 55.

45 Id. at 49.

46 Josh Bivens & Jori Kandra, CEO Pay Slightly Declined in 2022, Econ.
Pory INsT. (Sept. 21, 2023), https://www.epi.org/publication/ceo-pay-in-2022/.

47 CAHN ET AL., supra note 2, at 57

48 Id. at 58.

49 Id. at 55.
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So how does Schaefer’s story fit into the authors’ account of
the WTA economy? After Schaefer took the position of General
Counsel at GE Transportation,a new CEQO, John Dineen, took over
that part of the company. He recruited a new General Counsel, re-
sulting in Schaefer’s demotion, even though Schaefer was success-
ful in the position.*® Cahn et al. opine that Dineen saw an upcoming
battle with the SEC over securities fraud allegations requiring a
“better corporate in-fighter” — not a better lawyer.! As Schaefer
took a closer look at GE’s management, she found “no women in
the company’s top thirty-one corporate officer positions” in ad-
dition to only one woman in the ranks of the other six divisional
general counsels.”> To add insult to injury, GE paid all the male
general counsels more than the women.* This led Schaefer to file
a sex discrimination suit against GE, targeting disparities based on
sex in both executive employee and attorney positions. Schaefer’s
suit eventually settled.>

Why are women, like Schaefer, unable to compete on the
same terms as men? The authors acknowledge the part played by
the fairly traditional account of women’s priorities:

Women are at a greater disadvantage in the WTA environment for
three reasons: they are less likely to put maximizing their next bonus
over their families, their co-workers, and simple decency; they are more
likely to be repelled by those who thrive in such environments; and they

are more likely to find, as Schaefer did, that in tournament-like environ-
ments that in group favoritism increases.”

The traits that make employees successful in competitive work
environments like that of GE “are traits that describe a distinct
subset of the general populations that is also more likely to be
male.”* Women are also perceived as more ethical than men and
therefore, the argument goes, women are more likely to be penal-
ized for engaging in unethical conduct because they are acting
atypically compared to behavior that is expected of them.>’

50 JId. at 51.
51 JId. at 54.
52 Id. at 51.
53 Id.

54 Id. at 53.
55 Id. at 55.
56 Id. at 57
57 Id. at 58.
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Generalizations about women’s behavior and what they
prefer in the workplace should make us uncomfortable. Such ac-
counts suggest that women are, in some way, responsible for their
own oppression and lack of success in these competitive envi-
ronments. To the authors’ credit, Part Two of the book examines
women who adapt to and enjoy (at least initially) working in these
environments. So, there are women who attempt to succeed but
also encounter obstacles. In addition, these hyper-competitive en-
vironments are likely not the types of workplaces that most men
would gravitate toward either. And, as the authors point out, it
doesn’t mean that women are not successful as CEOs or in other
high-level corporate executive positions. Indeed, Cahn et al. note
that from 2013-2023, the 41 female CEOs of Fortune 500 com-
panies outperformed their male counterparts, with returns of
384 percent compared to 261 percent for companies run by men.*
So, why does this inequity persist? The authors note that there is
some change going on in corporate America. Diversity has become
an increasing emphasis in management reform, because diversity
leads to better management.”® While the authors doubt that simply
increasing diversity will reform these practices, they suggest it is a
step in the right direction and, if it does lead to long-term corpo-
rate growth, a step that more companies are likely to adopt. It also
signals a change in corporate culture.

C. Case Study 3: Messina v. Bank of American Corp.

The third chapter of the book shifts to banking and the case
of Megan Messina, a single mother and primary caregiver of three
children, who had experience in the financial services industry at
several different investment banking firms before joining Bank
of America.® She eventually rose in the company to become co-
ahead of Global Structured Credit Products and Credit Asset
Financing at the bank.®! But, according to her complaint, things be-
came difficult when she was the only woman who reported to her
boss, who didn’t appear to respect her.®? A system of exclusion be-
gan in which Messina was left out of after work dinners, meetings,

58 Id. at 59.
59 Id. at 61.
60 Jd. at 63.
61 Id. at 64.
62 Seeid. at 64-65.
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and other gatherings®® — what I have termed in an earlier article as
“reindeer games.”% In comparison to Messina, the male co-head of
her department was treated very well, including receiving a bonus
that was nearly $4 million more than hers.®

The authors explain that Messina was not alone among
women on Wall Street in experiencing a pay gap® and demeaning
behavior in Wall Street banking. Entire books have been written
about sexual harassment experienced by women working on Wall
Street.®”” Cahn et al. describe the prevalence of sexual harassment
in investment banking and how it interferes with women’s ability
to succeed in these workplaces.®

Messina’s story harkens to another theme running through-
out many of the women’s cases highlighted in the book. Messina’s
complaint identified unethical practices — in her case accusations
directed at her co-head.® Eventually, Messina reported the mis-
conduct, but Bank of America allegedly refused to investigate it,
and instead placed her on administrative leave.”” Thus, Messina’s
complaint presents allegations of unethical conduct, reporting it,
and the company retaliating against her. This is a familiar scenario
for other women described in this book.

Unsurprisingly, given the experience of women like Messina
at Bank of America, the percentage of women in finance has fall-
en.”! This adds to the gender wage gap, because finance jobs are
some of the most lucrative in the United States.”? In addition,
within finance, consistent with the experience of Messina, there
is a gender wage gap.” Yet, women still take jobs in finance. As
Cahn et al. noted, in 2021, women filled 52% of the entry-level
positions in financial services. Their representation declines in the

63 [d. at 65.

64 See Theresa M. Beiner, Do Reindeer Games Count as Terms, Conditions,
or Privileges of Employment Under Title VII, 37 B.C. L. REv. 643 (1995-1996).

65 CAHN ET AL., supra note 2, at 66.

66 [d. at 65.

67  See, e.g., SUSAN ANTILLA, TALES FROM THE BooM-Boom Room: WOMEN vs.
WaLL STREET (2002); CAHN ET AL., supra note 2, at 69-70.

68  CAHN ET AL., supra note 2, at 69-70.

69 Seeid. at 67

70 Id. at 68.

71 Id. at 71

72 Id.

73 Id.
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upper levels and does so especially steeply for women of color.™
So, the question for the authors of the book is: why don’t women
stay in finance?

The authors assert the answer to this question lies in part in
relaxed regulations in the industry that permit banks to engage
in investment banking — something that was forbidden for post-
Depression banks.”> While investment advisors created new and
risky securities for clients to purchase, Messina took a different
tack, creating “new securities for customers who paid her fees for
doing so.”7¢ Her approach was safer for the bank and depended on
her clients being happy with the results.”” Yet, it was not what the
bank most valued.

Instead, Bank of America’s approach to its business and em-
ployees once again reflected the WTA economy, in which man-
agers favored those taking risks. These workplace environments
“‘are likely to promote exclusion and harassment toward histor-
ically disadvantaged groups.””’® Women, even competent women
like Schaefer, lose here, as posited by the authors’ first explana-
tion for the wage gap: “when women don’t compete on the same
terms as men, they lose.” While the typical explanation for why
women don’t thrive in these environments is that they do not take
the same risks as men, Cahn et al. point out that evidence suggests
that women are actually very good (or a bit better) than men at
managing risks. Schaefer’s experience overseeing less risky port-
folios during the 2008 financial crisis provides an example of this.”
Men, instead, seem to be overconfident, taking risks that are more
likely to result in poor outcomes.®” The authors explain that the
regulations of the New Deal era worked well to lower risks and
protect the economy as a whole. A return to these policies would
not only benefit the U.S. economy, but also the women who try to
labor within the field of finance.®!

74 Id. at 72.

75 Id. at 73-76.

76 Id. at77

77 1d.

78 Id. at 78 (quoting Shannon L. Rawski & Angela Workman-Stark,
Masculinity Contest Cultures in Policing Organizations and Recommendations for
Training Interventions, 74 J. Soc. Issugs 607 (2018)).

79 Id. at79.

80 JId. at 79-80.

8L Jd. at 81.
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III. Part 2: When Women Play by the Same Rules
as Men, They Lose

The second part of the book looks at women who wanted to
go toe-to-toe with men in competitive environments. Turns out,
the results for these women are little better than for women who
will not engage in the “sharp elbow” workplace tactics that create
success for men. Once again, this phenomenon is told through the
stories of lawsuits brought by two women in different sectors of
the economy. First is the story of Ellen Pao, a woman who should
have thrived in the competitive and lucrative field of venture cap-
ital. The second tale comes from the banking industry through
the experiences of Misha Patel Terrazas, who allegedly became a
scapegoat for the unethical practices of Wells Fargo. These women,
who were willing to at least ostensibly play by the rules of their
workplaces, are used as examples of how even women willing to
play the game fail. Because of the lucrative nature of these busi-
nesses, women’s lack of success at the top of these industries pro-
vides another explanation for the continuing wage gap.

A. Case Study 1: Pao v. Kleiner Perkins

Ellen Pao, a smart and well-educated woman (she had a PhD
in Computer Science from the University of Pennsylvania, as well
as a BA from Princeton, and a JD and MBA from Harvard), be-
gan her career in tech by working for several different start-ups.
Eventually she landed a job at Kleiner Perkins Canfield and Byers
(“Kleiner”), a powerful venture capital firm in Silicon Valley.® Like
the authors have shown in other areas of the WTA economy, ven-
ture capital firms pit partners against each other in seeking funding
for potential start-ups.$? Pao experienced much of the same conduct
the authors examined in part one of the book. Men were permitted
to engage in “sharp elbow” tactics to outstrip their colleagues, and
Pao was paid less than her male peers.3* She was also excluded from
the boys’ club at Kleiner.®> The story here, however, diverges from
that of the women in part one, because Pao was willing to use her

82 Id. at 85.
83 Id. at 87
84 Id. at 88.
85 Id. at 93.
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own sharp elbows to succeed. She asserted that she was treated
differently when she behaved the same as the men.

Despite being heavily recruited by Kleiner because of her
unique set of qualifications for the position (which included flu-
ency in Mandarin), Pao eventually hit a point where she could no
longer advance at Kleiner and could not find support for the start-
ups she scouted.®® For example, her pitch to support Twitter as an
investment was put to the side when, three and a half years later,
a male partner’s suggestion that Kleiner support the business was
approved.’” Because of the limited pool of money to invest, Pao
was pitted against her colleagues for support for her investment
suggestions — a classic feature of the WTA workplace.®® According
to Pao, however, the competitive behavior needed to succeed in
this environment was only appropriate for some — the men. Pao
recounted that her performance reviews included criticisms that
she was not collaborative and too territorial.® Other employees
didn’t trust her, and she wasn’t considered a team player.” Yet,
Pao claimed that the same behaviors were considered appropriate
when engaged in by men.’!

Like other industries that the authors examine, Silicon Valley
looked to replicate a certain type of individual who was willing to
take risks. The creation of this “bros” culture involved a “‘volatile
mix of entitlement, hubris and risk-taking.””*? This bro culture ex-
panded, according to Pao, after the successful IPO for Facebook,
which generated over a hundred billion dollars and was led by
28-year-old Mark Zuckerberg.”? The people who came into these
workplaces were self-replicating, white, and male.** This included,
once again, excluding women from network-building “extracurric-
ular” activities — the reindeer games.”

86 ]d. at 86-87.

87 Id. at 87

88 Id. at 87-88.

89 Id. at 88.

90 Jd.

oL Jd.

92 Id. at 91 (quoting EmMiLy CHANG, BRoTOPIA: BREAKING UP THE Boys’ CLUB
OF SILICON VALLEY 37 (2019)).

93 CAHN ET AL., supra note 2, at 92.

94 Id. at 93.

95 See, e.g., id. at 94 (describing the exclusion of women from an all-male ski
trip); Beiner, supra note 64.
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Pao’s story also involved another form of sexual harassment —
retaliation for a failed consensual relationship. Pao had engaged
in a consensual relationship with a colleague who allegedly told
her that he was getting a divorce. When that turned out to be un-
true, she ended the relationship.” Once the relationship ended, her
former paramour began to retaliate, including becoming hostile,
leaving her out of meetings and emails, and “blocking her work.””’
When he was promoted to senior partner — a position that pro-
vided him with power over Pao — he began to give her negative re-
views.”® Eventually she complained to no avail. She later found out
that he had made overtures to another women, prompting them
both to complain about his behavior.”” Although he left the firm
during Pao’s time there, it was with a generous severance pack-
age.'0 While Kleiner also asked Pao what it would take for her to
quietly leave, they did not provide her with the same package as
her former paramour — which is what she requested.’! Instead,
Pao filed a sex discrimination suit against Kleiner and was asked
to leave the company.'®

Ellen Pao, like several of the women highlighted by Cahn et
al., lost her case. The jury held in favor of Kleiner despite the evi-
dence in her favor.!® It seems that Pao’s experiences were, on the
one hand, all too common for women in the workplace and, on
the other hand, not quite extreme enough to warrant a jury ver-
dict in her favor.'™ It also may be emblematic of the difficulty em-
ployment discrimination plaintiffs have in the court system.!% In
Silicon Valley, as the authors point out, her experiences are not un-
common. Eighty-four percent of women surveyed in a 2015 report
responded that they were told they were “too aggressive,” while

96 CAHN ET AL., supra note 2, at 94.
97 Id. at 95.

98 Id.

99 Id. at 96.

100 [4.

101 Jd.

102 [d. at 96-97.

103 See id. at 100.

104 Jd.

105 See, e.g., SANDRA F. SPERINO & Suja A. THOMAS, UNEQUAL: HOw AMERICA’S
Courts UNDERMINE DISCRIMINATION Law (2017); Kevin M. Clermont & Stewart
J. Schwab, Employment Discrimination Plaintiffs in Federal Court: From Bad to
Worse?,3 HARv. L. & Por’y Rev. 103 (2009).
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64% reported that they were excluded from important events
based on sex.!® Finally, 60% reported experiencing unwanted
sexual attention at work.!?” The attention that Pao’s case received,
despite the results, created some change in Silicon Valley. Women
are increasing in number in Venture Capital firms, although the
number was only at 15% as of 2021.1% The progress is slow, but it
has begun.

B. Case Study 2: Terrazas v. Wells Fargo

Misha Patel Terrazas provides the story of a “woman as scape-
goat” while trying to do the right thing. A manager at Wells Fargo,
Terrazas became caught up in the scandal involving Wells Fargo
employees opening up accounts that its customers did not request
and often didn’t even know about.!®” Terrazas stood out among
her colleagues. She often was the only woman manager in meet-
ings and the only woman of color, being of East Indian descent.'!
While women are less likely to commit misconduct, Cahn et al.
assert that they are more likely to be penalized when they do.!
And that is what happened (kind of) to Terrazas.

Wells Fargo had created an environment in which employ-
ees were under continually increasing pressure to have custom-
ers agree to as many products as possible. The business model of
Wells Fargo shifted to a selling mentality."'> Meanwhile, managers,
also under pressure to increase the volume of products, looked the
other way when their employees engaged in shady practices, in-
cluding creating accounts that no client requested.'® This created
a scenario in which managers could engage in “plausible deniabil-
ity,” because they had no actual knowledge of their underlings’

106 CAHN ET AL., supra note 2, at 101 (citing Trae Vassallo et al., Elephant in
the Valley, https: www.elephantinthevalley.com/).
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wrongdoing.'* At the same time, these tactics made the bank ap-
pear successful, increasing managers’ bonuses.'

Consistent with the propensity of women not to engage in
misconduct (or at least to do so less often), Terrazas actually
trained her employees to help customers open accounts that
would be helpful to them."¢ Indeed, Terrazas asserted that it was
her manager who had designed the shady approach to opening un-
requested accounts.'”” Despite this, when it came to consequences
for these actions, Terrazas was fired because her name showed up
in media accounts discussing the wrongdoing. This happened even
though she alleged other managers who committed worse miscon-
duct were not let go.!"s This picks up on another theme that runs
through some of the cases: when women engage in misconduct,
they suffer worse consequences than similarly situated men. The
authors back up this theory with a study by Mark Egan, a profes-
sor at Harvard’s business school, and his colleagues.'” Egan et al.
found that women are more likely to be penalized than men for
misconduct, speculating that this might result from the gap in tol-
erance for mistakes and misconduct by managers for members of
their own group when compared to members that are not of the
same ethnicity and/or gender.'? The statistics of who left employ-
ment at Wells Fargo bear this out. Seventy-two percent of women
separated, whereas only 42% of men with similar records of mis-
conduct separated from the bank.!!

Cahn et al. are a bit equivocal on the reasons for this differ-
ence in treatment. They note that the traditional account suggests
that women are less likely to commit misconduct, so when they
do, they are treated more harshly.'? They suggest that, in this in-
stance, it may be more about managers protecting men with whom
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they identify than about punishing women.'?* Or, as I have noted
elsewhere, it may be about who gets cut slack when mistakes are
made.'””* Regardless of the explanation for these differences in
treatment, the pattern still puts women at a disadvantage in the
workplace.

This chapter ends with some suggestions for improvement, al-
though this subject is taken up more specifically in the final section
of the book. In particular, Cahn et al. suggest that women will com-
pete better in an environment where there are rules and the rules
apply to everyone.'? The authors also are encouraged by instances
of consequences for bad corporate behavior, including the rise of
clawback provisions that require CEOs found to be engaging in
misconduct to give back some of their compensation.'? This actu-
ally happened to Wells Fargo’s CEO, who had to return $28 mil-
lion in compensation to the company, although he still ended up a
wealthy man.'?” Significant economic consequences like this may
help dismantle the culture of plausible deniability that created the
situation at Wells Fargo. In the case of Wells Fargo, the misconduct
eventually came to light through the efforts of employees who
complained, governmental enforcement personnel, and journal-
ists.!?8 Cahn et al. later explain that this type of public shaming is a
good way to attack these problematic corporate practices.

IV. Part 3: When Women See What the New
Rules Are, They Refuse to Play the Game

The third part of the book looks at women who refuse to
engage in these highly competitive and mostly masculine work-
places. In three chapters, Cahn et al. tell the stories of women
who encountered similar problems in three different industries.
The first is the story of Ingrid Avendafo, who suffered through
sexual harassment and retaliation at Uber. The second is that of
Lauren Martinez, who parted with her employer due to employer
rigidity when she experienced failures of child care during the
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Covid pandemic. Finally, chapter 8 takes a look at the gig econ-
omy, profiling the experiences of Patti Cris, a gig home cleaner
who experienced sexual harassment. Many of the same themes
that were explored in other chapters — the persistence of sex-
ual harassment, discrepancies in wages for men versus women,
etc. — appear in these chapters. The difference is that these
women chose not to play the games required to succeed in these
work environments.

A. Case Study 1: Women v. Uber

Ingrid Avendafo, a Venezuelan native, was excited to begin a
career in coding at Uber, at the time a five-year-old up and coming
company.'” Like so many companies enamored by the WTA ap-
proach to running a business, Uber fostered competition between
its employees.'* According to Avendaiio, her efforts to increase
her pay resulted in a threat to rescind Uber’s offer of employ-
ment.!3! Cahn et al. note that this is common in tech, where women
receive lower salary offers than men for the same work 63% of the
time.’® To avoid pay comparisons, Uber forbade employee discus-
sion of salaries.'?

Along with wage differentials and competition, sexual harass-
ment was rampant at Uber. Uber’s CEO, Travis Kalanick, was one
of the instigators.!3* Studies of sexual harassment show that when
those in charge tolerate, encourage, or engage in sexual harass-
ment, it’s more likely that sexual harassment will become com-
mon in a workplace.' On the other hand, when managers take
sexual harassment seriously and there are consequences for such
behavior, sexual harassment decreases.!*® Thus, it’s no surprise that
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sexual harassment was a significant issue at Uber. Avendano, like
other women profiled, complained about the sexual harassment,
only to have Uber retaliate in response, including denials of pro-
motions and pay increases and being subjected to 24-hour shifts.!?
Avendaio eventually resigned, becoming one of the women un-
willing to continue working in a toxic environment.!38

The authors assert that the work environment at Uber is em-
blematic of the WTA tech workplace. According to the authors,
women, like Avendaiio, leave tech at twice the rate as men.!'* And
they do not appear to leave for family reasons. Instead, most cite
the nature of the workplace environment and “feeling stalled”
in their careers.'** That women leave tech is not costless for the
industry; it’s estimated that the tech industry loses $16 billion a
year based on women exiting.!*! Cahn et al. describe a transition in
tech from a “nerds” environment to the “bros” environment that
prevailed at Uber, while at the same time men received far more
computer science degrees than women in this industry, which pays
high salaries.!#?

Uber was a difficult place for women to work. Travis Kalanick,
who founded Uber,ignored laws to start the company.'+* Uber, with
little in the way of a human resources department and a company
whose founders didn’t like to follow rules, did not have a system
in place for women who, like Avendaio, experienced sexual ha-
rassment or other discriminatory behavior.'* Kalanick, like others
who start innovative businesses, hired people like himself, creating
a tournament-like atmosphere.> As Cahn et al. explain, “[a]ll this
creates the kind of self-reinforcing WTA culture that overwhelm-
ing selects for leaders with what are known as the ‘dark triad’
personality traits —narcissism, psychopathy,and Machiavellianism —
and whose leaders then select managers in their image, who go
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on to create highly toxic workplaces.”!#¢ This includes workplaces
where sexual harassment and bullying become the norm, and
women, unsurprisingly, don’t want to stay.'#” This is consistent with
what is known about hypermasculine workplaces. Sexual harass-
ment is more likely to exist, and those not fitting the macho norms
of the workplace are more likely to be the targets.!*8

In a rare instance in the saga of women highlighted in this
book, the women of Uber won. Kalanick was forced to resign, and
the new management of Uber paid women damages as well as
reformed its employee policies, including how compensation and
bonuses were assessed.!’ Yet, women still are disproportionately
affected when tech has bad years — as it did in 2022. Women were
65% more likely to be laid off than men.”® Some women have
started their own companies to avoid the problems associated with
being employed in tech, giving the authors of the book some hope
for women’s future in tech.'!

B. Case Study 2: Martinez v. Aspen Dental

The story of Lauren Martinez is a familiar one for women
with children: the failure of childcare exacerbating the difficulties
of balancing work and family. Martinez worked for a dental office
and was asked to return to work during the pandemic, even though
her two children, one an infant, remained at home.!s? Martinez
asked to work remotely and was told she would be fired if she did
not return to work.>?* Ultimately, she was fired for staying home
with her sick children.’* This chapter focuses on the impact of
the failure to provide “working parents with adequate and afford-
able childcare.”'> Such failures to invest in what the authors call
the “collective good” is typical of the WTA economy, which in-
stead fosters a system in which a “small group extracts immediate
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gains, leaving everyone to fend for themselves in a negative-sum
contest.” Martinez’s situation is typical of women during the
pandemic, 5.4 million of whom lost jobs compared to 4.4 million
men who lost positions.’” Working class women were particularly
affected by the pandemic.'”® The pandemic hit working mothers
hard, with “[e]mployment for mothers with children under the
age of 13 plummet[ing] compared to fathers with similar-aged
children.”’>

How does Martinez’s dental office fit within the WTA
economy? While the dental industry became increasingly open to
women and people of color, since the mid-2010s, private equity
firms increased investments in medical practices, including dental
practices. The practices of private equity transformed these work
environments from looking after the needs of medical care pro-
viders and their patients to WTA economy-type business entities
aimed at reducing costs, boosting earnings, and selling for a prof-
it.1®0 Cahn et al. chart this phenomenon not only in dental practices,
but across other medical industries, including nursing homes.'¢!

An interesting part of this chapter is its review of the his-
tory of publicly supported childcare in the United States. During
World War 11, publicly supported childcare centers opened so that
women could work in the war effort.’> In the 1970s, Congress en-
acted the Comprehensive Child Development Act, which would
have created a national network of childcare centers. This net-
work never came to fruition thanks to the veto of then President
Richard Nixon.'® Cahn et al. explain that Nixon’s veto harkened
the advent of the free-market ideals advocated by the American
right, who were motivated to undo the regulations and restrictions
on business that resulted from the New Deal.'* The cry for such
reform was taken up by billionaires such as the Koch brothers, who
pushed for less government regulation.!®> Thus, childcare remains
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largely a private responsibility that individuals must solve them-
selves without government support.

The need for quality, affordable childcare has increased as
more women have entered the workforce and has contributed to
economic inequality in the United States. Cahn et al. refer to the
“motherhood penalty” — children affect women’s earnings in ways
that don’t impact men.'* Indeed, fathers actually earn more than
men without children at home.*” This gender gap includes salaries
that are tied to time at the workplace, diminished flexibility on
the job, and the notion that women who have children are less
committed to their jobs.!®® It’s little wonder that women drop out
of workplaces given the pressures of access to childcare and the
difficulties advancing and being paid fairly in the workplace.'®
Access to affordable childcare is even more difficult for working
class women.!”

At this point, the authors take a digression — although not en-
tirely unrelated — into the U.S. Supreme Court’s decision in Dobbs
v. Jackson Women’s Health Organization, the case that made it le-
gal for states to prohibit abortions.””! As Cahn et al. explain, re-
strictions and bans on abortions will no doubt have an impact on
women’s ability to work.”? Studies indicate that access to abortion
has a significant effect on women’s wages and education — with the
strongest impact on Black women.!” Protections already afforded
working women, such as the Family and Medical Leave Act, don’t
cover all working Americans and often require them to take leave
without pay — something many workers can’t afford to do.'
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Meanwhile Martinez, like many women highlighted in this
book, lost her lawsuit because, according to the court, her chil-
dren’s illnesses were not covered under the FMLA and she did
not specifically tell her employer that she believed her children
had Covid."” The difficulties posed by the lack of adequate and
affordable childcare in the United States were revealed during the
pandemic for many women like Martinez. Despite the politically
powerful still limiting the types of benefits that would help women
like Martinez flourish rather than leave their careers, Cahn et al.
believe that there is an increasing awareness of the need for a
comprehensive childcare infrastructure as a job creator.'”® Recent
legislation such as the Providing Urgent Maternal Protections for
Nursing Mothers Act and the Pregnant Worker Fairness Act give
them hope.'”” It remains to be seen whether this post-pandemic
momentum will continue.

C. Case Study 3: Gig Workers v. Handy

In chapter §, Cahn et al. take on the gig economy. When most
people think of gig workers, they tend to think of Uber — a com-
pany that was already discussed by Cahn et al. in a different con-
text. Yet, the gig economy covers a variety of fields. Cahn et al.
define gig work as “any job that is not permanent and does not
accrue benefits.”?78 It’s estimated that 30% of the U.S. population
engages in gig work.” While such positions provide workers with
flexibility that can be helpful,'® they also offer workers fewer legal
protections. For example, gig work does not provide health ben-
efits or retirement plans, and, importantly for women workers, is
not covered by antidiscrimination laws.!®! This leaves gig workers
vulnerable. While both male and female gig workers experience
this vulnerability, female gig workers are twice as likely as male
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workers to have wages that are below minimum wage.'> Even
in gig work, the discrepancies in pay between men and women
persist.

The authors look at gig work through the story of Patti Cris, a
thirty-four-year-old who ran her gig work through Handy’s online
marketplace'® (now part of Angi Services).!$* Cris, who provided
cleaning services through Handy, found a customer waiting for her
completely naked.'®> When she reported it to the company, noth-
ing was done and instead she was fined $15 for not finishing her
assigned job.'s® The area of temporary work has a long history as
female terrain. The authors mention Kelly girls, an early agency
that provided temporary female workers in corporate America.'s’
Workers in these positions, like those in retail, domestic, and farm
work, were not initially covered by the Fair Labor Standards Act,
the main federal law providing minimum wage and maximum
hour protections as well as overtime.'®® While today such workers
are covered, those participating in the gig economy are not.

A lot of the gig positions exist in tech.!®® While the flexibility
of such gig work might seem attractive, most gig workers — 52%
of them — take gig work out of economic necessity.'? Political and
corporate forces, according to Cahn et al., leave these workers
with little legal protection, representing yet another area in which
there has been a shift from corporate and government responsi-
bility for worker prosperity to making working Americans take
on these responsibilities themselves.”! It is also another area of
work in which, as the authors have noted before, harassment flour-
ishes. Between twenty and thirty percent of gig workers report un-
wanted sexual advances or harassment, although it could well be
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more because there is not a good way to gather this data.> And,
the wage gap persists in gig jobs as well, with men charging more
than women for their gig work.!”?

Gig workers in many ways epitomize the WTA economy. It is
truly an “every man for himself” workplace.* In addition, these
workers have difficulty organizing because their ability to engage
with each other is limited and their status as independent contrac-
tors leaves them unprotected by labor laws that permit employees
to organize.'” In the case of Handy, workers, including Cris, have
begun to fight back, including challenging workers’ status as in-
dependent contractors.'” Handy settled a worker class action for
wage and hour violations brought in California.’” While union or-
ganizing may still be unavailable for most gig workers, other orga-
nizations are popping up to support these workers.!”¢ Because the
WTA economy benefits from the isolated nature and nonexistent
benefits of gig employees, Cahn et al. suggest that there needs to
be more federal action directed at helping and protecting these
workers.'”” Otherwise, the Handy companies of this world will con-
tinue to exploit them.

V. Part 4: Taming the WTA Economy

To their credit, Cahn et al. not only identify problems with
the current WTA economy and how it exacerbates the gender
wage gap, but also provide suggestions for change. In the last two
chapters, they suggest a variety of approaches to “taming the WTA
economy.”?% Solutions, as the authors point out, transcend the eco-
nomic sphere and enter the political sphere.?”! Women, they ex-
plain, are angry and less willing to be silenced, and the authors
liken this to the consciousness raising days of the early feminist

192 Id. at 168.

193 Id. at 168-69.
194 Id. at 171.

195 Jd. at 170.

196 See id. at 171-72.
197 Id. at 172.

198 Id. at 173.

199 Id. at 174.

200 Jd. at 175.

201 Jd at 176.



280 Journal of the American Academy of Matrimonial Lawyers

movement.?>? Women have found a commonality in their sto-
ries that harkens to systemic problems that are about more than
their individual grievances.?® Unions and organizing are part of
the solution as is, perhaps, public outcry like that of the #MeToo
movement.2* Still the authors recognize that “raw assertion[s]
of political power,” such as the nomination and confirmation of
Supreme Court Justice Brett Kavanaugh — despite the accusations
of Christine Blasey Ford — suggest a Court that will continue to
undermine women’s rights.?> Once again, the authors use women’s
stories, but this time to provide examples of methods for potential
change.

A. Chapter 9: Fighting Back

Cahn et al. provide the story of Melissa Tomlinson, a New
Jersey public school teacher, as an example of women fighting
back. Tomlinson is perhaps best known for her public confron-
tation of then New Jersey governor Chris Christie during his re-
election campaign.?’® Upset by Christie’s attacks on teachers in
New Jersey, Tomlinson believed that parents and students were
beginning to reflect Christie’s disrespect for teachers.”” While
Christie claimed he was only attacking unions, Tomlinson felt that
the crowd at a Christie rally she attended “echoed that disrespect”
for teachers.?® Christie cut funding for public schools, resulting in
fewer programs and less funding for teachers’ benefits.?” While
Christie was reelected, he left office “as the most unpopular gover-
nor in New Jersey history.”210

Cahn et al. see Tomlinson’s situation and that of the teach-
ers for whom she was advocating as involving three factors: the
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values underlying the WTA economy; a battle involving the status
of women in the economy; and the politics surrounding race, taxes,
and public school funding.?!" In this clash, Tomlinson and teachers
like her represent communal values that are at odds with the WTA
economy, which emphasizes the individual winner. Christie’s tac-
tic of targeting teachers and schools appealed to wealthy taxpay-
ers who opposed additional taxation (a voter base he needed for
his presidential run), while ignoring the educational needs of the
state’s school children.?'?

Teachers have had a particularly tough time. As Cahn et al.
point out, while other college educated individuals saw increases
in pay in the late 1990s, teachers’ pay actually decreased.?"* Today,
public school teachers are experiencing the highest wage penalty
in history, earning 23.5% less than people with similar degrees.?!
While the number of male teachers increased early in the 1990s,
public school teaching has once again become a female occupa-
tion, with 77% of teachers being women.?’> While it is obvious
that the occupation one chooses has an impact on how much one
earns, women'’s choices, according to economists, account for 51%
of the gender wage gap.?'® One might ask, well why don’t women
choose more lucrative occupations? The authors do an interesting
comparison here between jobs that appear in some manner to be
comparable, but dominated by either men and women, while com-
paring the wages in these occupations. For example, they compare
skincare specialists’ wages (99% of whom are women) to wages
of brick masons (99% of whom are men). Skincare specialists’ an-
nual wages are $24,706, whereas bricklayers earn $39,391.27 The
authors really don’t examine why women persist in going into
fields where their work is valued less. Of course, there are obvi-
ous reasons why K-12 teaching is attractive to women — especially
for those who have young children. The ability to have summers
off while their children are out of school makes this a realistic ca-
reer option for working mothers. And, given that most American
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women will have children?!® and the persistence of traditional gen-
der roles when it comes to responsibility for child rearing,?" this is
a reasonable career choice.

Cahn et al. account for the difficulties in increasing teacher
wages as a conflux of politics, race, and taxes, which come into
play in public school funding.??® New Jersey essentially becomes
their case study on lower funding for public schools, especially
in poorer areas where there are higher percentages of people of
color, due to the lack of political will to increase taxes to fund
schools properly. The WTA economy plays a role here as well.
New Jersey’s governors underfunded teacher pension plans and
got away with it.22! Christie, in particular, supported attempts at
privatization, shifting responsibility to educate children from the
government to voucher-supported private schools and charter
schools.??> Tomlinson saw this as an attack on both women and
teachers.??> Her fighting back, along with others who confronted
Christie on his anti-public school rhetoric, ultimately paid off.
Christie’s poll numbers fell.??* A new governor was elected who
was more supportive of teachers, with aid increasing to under-
funded school districts.?>

This isn’t the end of the story, however. The authors place
the experience of Tomlinson in the larger context of public sector

218  Gretchen Livingston, They’re Waiting Longer, but U.S. Women Today
More Likely to Have Children Than a Decade Ago, PEW RESEARCH CENTER (Jan.
18,2018), https://www.pewresearch.org/social-trends/2018/01/18/theyre-waiting-
longer-but-u-s-women-today-more-likely-to-have-children-than-a-decade-ago/.

219 = See, e.g., Julia Haines, Gender Reveals: Data Shows Disparities in Child
Care Roles, US NEws & WorLD REp. (May 11, 2023), https://www.usnews.com/
news/health-news/articles/2023-05-11/gender-reveals-data-shows-disparities-
in-child-care-roles; Shruti Jolly, et al., Ad Gender Differences in Time Spent on
Parenting and Domestic Responsibilities by High-Achieving Young Physician-
Researchers, 160 ANN. INTERN. MED. 344 (2014), https://www.ncbi.nlm.nih.gov/
pmc/articles/PMC4131769/ (reporting a study of doctors showing that women
spent more time on domestic work and were more likely to take time off when
there was a disruption in child care).
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unions and their workers, who are mostly women.?”® Because
unions fight for vulnerable workers, including increased worker
protections, Cahn et al. argue, corporate America and the politi-
cians it supports have targeted unions.??’ This targeting has taken
many forms, including allegations about what teachers teach about
race and sexuality in school,”® and Supreme Court cases attack-
ing union membership.??® Unions recently have promoted gender
equity, with helpful results for their female members.?° As the au-
thors point out, women in public sector unions earn 23% more
than public sector employees who don’t have the benefits of a
union, and the wage gap is less among these workers.?! Thus, it
makes sense that Cahn et al. suggest union organizing could lessen
the gender wage gap.

B. Chapter 10: #MeToo

The second “taming” chapter recounts the successes of the
#MeToo movement and the potential for consciousness raising
and public shaming to have an impact on the prevalence of sex-
ual harassment, which occurred in many of the cases Cahn et al.
recount. Starting with the disturbing sexual harassment expe-
rienced by farm worker Marlyn Perez, the authors run through
the crescendo of female voices that began to speak out about
the prevalence of sexual harassment, including sexual assault,
in a variety of industries and the impact of the telling of these
stories.??? Finally, there are starting to be consequences as a re-
sult of #MeToo. Perez received close to a million dollars in dam-
ages; Harvey Weinstein received a 23-year prison sentence in

226 Jd.

227 Jd. at 195.

228 Jd. at 196.

229 Id. at 196-97 See Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., 585
U.S. 878 (2018), a 5-4 decision explaining that public employees need not pay
union dues based on the First Amendment to the unions representing them.

230 CAHN ET AL., supra note 2, at 198.

231 [4.

232 Jd. at 201-03.
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New York;?* Charlie Rose was fired from CBS;%4 and New York’s
governor, Andrew Cuomo, resigned.?®> These are just some ex-
amples of the more than 200 men who the New York Times
documented as being seriously affected by this movement.?** In
addition, millions of women (and some men) used the hashtag to
out their harassers and tell their stories, lending heft to the grav-
ity and veracity of their accounts.?’

The authors situate the movement in the larger landscape of
the development of sexual harassment law and its continued per-
sistence in the American workplace.?® Importantly, they link sex-
ual harassment to the WTA workplace. These highly competitive
environments attract the type of people who are likely to sexu-
ally harass since bullying and harassment are “built into the fab-
ric of the WTA economy every bit as much as traditional sexism
was built into the gender-segregated workplaces of the industrial
era.”? Thus, as the authors point out, “[s]exual harassment is . . .
both a symptom and consequence of a WTA economy.”24

Yet,sadly,sexual harassment law has been notoriously ineffec-
tive in stopping this toxic workplace practice.?*! The legal standards
for what constitutes harassment require outrageous behavior be-
fore it becomes actionable,’*> and, even when an employer is found
liable, damage caps in these cases make the consequences for

233 Id. at203. Butsee Harvey Weinstein’s New York Conviction Is Overturned,
N.Y. Times (May 23, 2024), https://www.nytimes.com/live/2024/04/25/nyregion/
harvey-weinstein-appeal (noting that although Weinstein’s New York conviction
was overturned because the trial judge admitted testimony from other alleged
victims when those crimes had not been charged, his California conviction of
sixteen years still stands).

234 CAHN ET AL., supra note 2, at 205.

235 14

236 Seeid. at206; Audrey Carlsen et al., #MeToo Brought Down 201 Powerful
Men. Nearly Half of Their Replacements Are Women, N.Y. TiMEs (Oct. 23, 2018),
https://www.nytimes.com/interactive/2018/10/23/us/metoo-replacements.html.

237 CAHN ET AL., supra note 2, at 204-05.

238 Id. at 207-09.
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242 See, e.g., Theresa M. Beiner, The Trouble with Torgerson: The Latest
Effort to Summarily Adjudicate Employment Discrimination Cases, 14 NEv. L.J.
673 (2014).
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employers relatively insignificant.?** Because of this and the risk of
retaliation for reporting, many instances of sexual harassment go
unreported.?* This is where, according to the authors, the #MeToo
movement provides some hope. As a result of it, they assert that
prosecutors and jurors now understand the patterns of sexual ha-
rassment and are more willing to find offenders guilty or liable.?*
They provide the cases brought by E. Jean Carroll against Donald
Trump?* and Lauren Bonner against Point72 Asset Management,
a New York hedge fund, as examples of the impact of #MeToo.2¥
The authors describe the #MeToo tactics of “focusing on unsavory
practices, generating publicity, and tying together different kinds
of misconduct” as providing “new weapons in the fight against dis-
criminatory workplaces.”?*8

The authors identify three steps that they believe will help
women in these workplaces. The #MeToo movement has already
started the first step: the public needs to see the problem, and peo-
ple as well as companies must be held accountable.?® The second
step is to change the laws that permit the enforcement of manda-
tory arbitration and nondisclosure agreements that mask repeated
instances of harassment and protect serial offenders.?* Finally,
there must be a change to the WTA culture in which sexual harass-
ment continues to be prevalent.>! This is a bigger challenge, and
the authors suggest a multi-front attack. Using McDonald’s as an
example, they argue for consequences for those at the top of the
food chain — including CEOs — who engage in this behavior or tol-
erate it. In the case of McDonald’s CEO Stephen Easterbrook, the
company’s board clawed back more than $100 million in compen-
sation from him.>2 The Board also went after the human resources
director, suing him for ignoring an atmosphere that would likely
encourage sexual harassment and for engaging in it himself.>%3

243 CAHN ET AL., supra note 2, at 210-11.
244 Seeid. at 211.
245 Id. at 212.

246 See id. at 212-13
247 See id. at 214-17.
248 Id. at 217

249 Id. at 218.

250 Id. at 219.

251 Id. at 221.

252 Id
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286 Journal of the American Academy of Matrimonial Lawyers

Interestingly, a Delaware court ruled that sexual harassment of
this sort can be actionable as a “breach of the duty of loyalty,”
allowing for individual accountability>* — something not available
under Title VIL.>> These cases also are not subject to the damages
caps under Title VIL.>¢ Along with these board actions, individual
employees brought their own claims, and the EEOC brought an
action as well against one franchise.?’

The authors explain that individual employee cases do not
have the same impact as making the elimination of sexual harass-
ment a corporate responsibility. What is needed is reform of cor-
porate cultures.?® Unions and employee organizing can help in this
effort, but companies like McDonald’s have fought unionization.
Instead, like other members of the WTA economy, McDonald’s
makes money while ignoring the plight of its employees — limiting
corporate responsibility and instead leaving it with individual
stores.?® While the #MeToo movement had an immediate impact,
the authors are more sanguine about its continued success. Still, “if
the ability to confront attackers unites women and connects them
to a larger constituency for reform,”?® change is possible.

IV. The Conclusion

In the conclusion to the book, Cahn et al. revisit the triple
bind and what can be done to unwind it. Looking at WTA econo-
my’s big winners like Elon Musk and the political landscape that
allows it to thrive! they ask, “How can we harness the values
of a women’s coalition — which combines women’s leadership and
their ballot power, together with the support of their allies — in the

254 Id. at 222. In re McDonald’s Corp. S’holder Derivative Litig., 290 A.3d
343 (Del. Ch. 2023).

255 See, e.g, Kachmar v. SunGard Data Sys., Inc., 109 F3d 173, 184 (3d
Cir.1997) (citing Sheridan v. E.I. DuPont de Nemours & Co., 100 F.3d 1061, 1077
(3d Cir. 1996) (en banc); Dici v. Commonwealth of Pennsylvania, 91 F.3d 542,552
(3d Cir.1996)); Miller v. Maxwell’s Int’l, Inc., 991 F.2d 583, 587 (9th Cir. 1993).
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260 Jd.

261 Jd. at 225-30.



Vol. 37 2024 Will Women Ever Reach Pay Equity? 287

broader fight against the excesses of the WTA economy?”2%2 They
set out a three step process that includes: (1) “making visible the
injustices of the WTA economy;”2 (2) “showing the links between
sex discrimination and WTA practices that are counterproductive
to society;”2* and (3) “empowering women’s voices.”205

They acknowledge that this is not an easily won battle and
includes a Supreme Court that is not very sympathetic to em-
ployment discrimination claims.?*® They recommend using public-
ity, lawsuits, and the ballot box to make changes in five areas.?’
These changes include “[c]apping the accumulation of power at
the top,”?® and making it difficult to turn an increased profit by
breaking rules as well as reining in executive pay.?® It means a
return to corporations that are run based on collective values —
not the winner take all approach described in earlier chapters of
the book.?”” They also propose “[r]eset[ting] labor markets and
reform[ing] management practices.”?’”! Cooperative management
styles are part of this, but these reforms also include support for
workers so they can say no to sub-standard pay. This would cre-
ate a scenario in which corporations would have an incentive to
invest more in worker training and retention.?”? It also is a solu-
tion to a critique found in earlier chapters — a shift to companies
becoming more concerned with long-term growth and less with
the next quarter’s earnings.?”? Cahn et al. advocate for increasing
the minimum wage, arguing to “[r]aise the floor.”?”* “Invest[ment]
in individuals, children and communities” is the fourth pillar of
their proposal.?’> This includes greater public support for child-
care, pre-K, “paid family leave, and family-friendly workplaces.”?70
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Finally, they assert that there needs to be a “[s]trengthen[ing] of
the rule of law.”?”7 The stories discussed in this book are rife with
instances of law breakers not only getting away with it, but also
benefitting from it. The reforms needed here are big — they require
acts of Congress, changes in Supreme Court outcomes, voting, and
public outrage.?’ These reforms, they assert, would make meaning-
ful change for working women, and, hopefully, render the gender
wage gap a thing of the past.

VII. So,What Does It All Amount to?

There’s a ton of interesting information in Fair Shake, and
Cahn, Carbone, and Levit make a compelling case that the WTA
economy is harming women not only in terms of wages, but also
with respect to employment opportunities generally. Two things
struck me about the book. First, as someone who has studied and
taught employment discrimination law, the prevalence of sex dis-
crimination in the stories of these women was disheartening and,
unfortunately, not surprising. Title VII, the main antidiscrimination
law addressing sex discrimination (including sexual harassment)
in the workplace, has not provided sufficient relief for those expe-
riencing discrimination or much incentive for employers to curb
discriminatory practices as one might have hoped. Second, while
the authors blame the WTA workplace for the stagnant nature of
the gender wage gap, there are other potential explanations. The
WTA workplace might be part of it, but other aspects of life likely
play a significant role in curtailing gender wage equity.

A. The Persistence of Sexual Harassment and Sex
Discrimination in the Workplace

As someone who has been researching and writing about
workplace sexual harassment for twenty-five years?” the per-
sistence of this pernicious workplace practice and its negative im-
pact on working women (and some men) continues to perplex me.
That sexual harassment factored into so many of these women’s

277 Id. at 240.

278 Id. at 241.

279 The first article I wrote on the subject was published in 1999. See
Theresa M. Beiner, The Misuse of Summary Judgment in Hostile Environment
Cases, 34 WAKE Forest L. REv. 71 (1999).
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stories despite the Supreme Court’s recognition of this claim under
Title VII in 19862 is disturbing. Cahn et al. see hope in the after-
math of the #MeToo movement.?®! Yet, I am more skeptical, hav-
ing seen consciousness raised about sexual harassment in the past,
and yet it persists in the workplace. Without a significant change
in the manner in which courts approach these cases in many ju-
risdictions and/or congressional action addressing harassment, it’s
unclear whether much progress will be made. However, there are
some signs of hope.

During Supreme Court Justice Clarence Thomas’s confirma-
tion hearings in 1990, then law professor Anita Hill*? testified to
the sexual harassment she experienced while working for Thomas
during his time with the Department of Education and (ironically)
as head of the Equal Employment Opportunity Commission.?s3
The hearings spurred awareness about the workplace sexual ha-
rassment women experienced and led to a 150% increase in sex-
ual harassment charges filed with the EEOC.?* Indeed, Marcia
Greenberger, founder and co-president emerita of the National
Women’s Law Center, explained that Professor Hill “sparked con-
versations among women that they had never had before about
experiences they realized were shared by so many others.”?> As
Greenberger noted, phones “began ringing off the hook” at her
organization as women who had experienced sexual harassment

280 See Meritor Sav. Bank v. Vinson, 477 U.S. 57 (1986).

281  CAHN ET AL., supra note 2, at 217-20, 233.

282 Professor Hill is now a Professor of Social Policy, Law, and Women’s
Gender and Sexuality Studies at Brandeis University. See Anita Hill, Scholarship
and Biography, ScCHOLARWORKS, scholarworks.brandeis.edu/esploro/profile/anita_
hill/overview (last visited Aug. 16,2024).

283 See, e.g., Don DeMaio, Sexual Harassment Complaints Are Increasing in
Rhode Island, PRovIDENCE Bus. NEws, Apr. 10,1995, at 15; M. A. Stapleton, Sexual
Harassment Filings on Rise as Awareness Increases, Seminar Told, CH1. DAILy L.
BuLL., Dec. 8, 1994, at 1 (recounting the increase in sexual harassment suits after
the hearings); Phil Willon, EEOC Chief Faces Long Haul: America Mired in
Decade of Anger, Confusion over Equal Rights, RicHMoND TiMES-DisparcH, Dec.
24,1995, at Al.

284 See Beiner, supra note 279, at 72 n.6 (noting that there was a 150%
increase in charges filed over the four years following the hearings and citing
sources).

285 Sarah Pruitt, How Anita Hill’s Testimony Made America Cringe —
And Change, History (Feb. 9, 2021), https://www.history.com/news/anita-hill-
confirmation-hearings-impact.
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sought legal advice.?®® The hearings influenced Congress to pass
the Civil Rights Act of 1991, which provided compensatory and
punitive damages in Title VII cases, although there were caps
on these damages.?’ In addition, a record number of women
were elected to Congress following the hearings.?®® Yet, nearly
twenty-five years later, women and some men still experience ha-
rassment in the workplace at unacceptable rates?® — especially in
the workplaces highlighted in Fair Shake. This begs the question of
why.The authors note that the damage caps imposed under Title VII
for compensatory and punitive damages awards are part of the
problem.? The most an employer can be liable for in compensa-
tory and punitive damages is $300,000.2°! This does not provide
much incentive for an employer to stem sexual harassment. If ju-
ries could award millions of dollars, perhaps employers would take
more notice.>?

A significant problem is the courts and the complex legal
rules they have established for plaintiffs to be successful with
these claims. Many sexual harassment law scholars have noted
that plaintiffs in these cases have a difficult time in court.?® Along
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287 [d.;42 US.C. § 1981a(b)(3).

288 Pruitt, supra note 285.
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292 While punitive damages are designed to punish and deter, their effi-
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191-200; Paige Griffith, Why Don’t Punitive Damages Punish or Deter? Beyond
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Kevin S. Marshall & Patrick Fitzgerald, Punitive Damages and the Supreme
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St. JounN’s J. LEGAL CoMMENT 237 (2005); Cass R. Sunstein, Daniel Kahneman
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with scholars who have studied the problematic use of procedural
rules to dismiss employment discrimination cases,”* law professors
Kevin Clermont and Stewart Schwab found a lack of success for
employment discrimination plaintiffs in federal courts generally.>
In a study of federal employment discrimination cases decided
from 1979 to 2006, they found that overall plaintiff win rates were
much better before juries than judges, and among plaintiffs receiv-
ing bench trials, employment discrimination plaintiffs lost far more
often than other civil litigants.?* These low bench trial win rates,
Clermont and Schwab argue, might explain why plaintiffs also lose
in pretrial adjudications, because judges “lean” against plaintiffs in
these case in a way that is different than other civil plaintiffs.>’ They
also document an anti-plaintiff bias in the federal circuit courts, in
which plaintiffs fare far worse on appeal than defendants.?8

Cahn et al. suggest that movements such as #MeToo might
have an influence on case outcomes in sexual harassment cases.?”
The #MeToo movement has spurred legislative change, includ-
ing the federal Ending Forced Arbitration of Sexual Assault and
Sexual Harassment Act of 2021,30 the Speak Out Act,*! limits on
federal tax deductions for settlements of sexual harassment and

294 See, e.g., SPERINO & THOMAS, supra note 105, at 15-29; Elizabeth M.
Schneider, The Dangers of Summary Judgment: Gender and Federal Civil
Litigation, 59 RuTGERs L. Rev. 105 (2007); Seiner, supra note 293, at 1033.

295 Clermont & Schwab, supra note 105, at 130.

296 [d. Plaintiffs were successful at jury trials 37.63% of the time, and only
successful in bench trials 19.62% of the time. See id. The general civil win rate for
plaintiffs in bench trials was 45.53% —much higher than the win rate for employ-
ment discrimination plaintiffs. /d.
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298 Jd.at 111-12. Reversal rates on appeal for defendants from plaintiff pre-
trial wins is 30% compared to a 11 % reversal rate for plaintiffs who appeal defen-
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appeal compared to plaintiff appeal wins of 9% when the defendant wins at trial.
Clermont and Schwab note that the 41% to 9% spread in reversal rates is more
extreme than the difference between plaintiff and defendant reversal rates in
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abuse cases that include nondisclosure agreements?? and state
legislation.’* Could the influence of #MeToo extend to how courts
decide these cases?

There is some support for the influence of the #MeToo
movement on judicial decisionmaking, but the studies thus far
are not entirely promising. An early look at case law following
the #MeToo movement found only one circuit that referenced
the movement as a basis for overturning a summary judgment
motion in a Title VII sexual harassment case.’* The case —
Minarsky v. Susquehanna City*” — is encouraging. In it, the Third
Circuit reversed a trial court’s grant of summary judgment on
the Ellerth/Faragher defense after the trial judge adopted a mag-
istrate’s recommendation to grant the motion in part because
the plaintiff, Minarsky, was not reasonable in failing to report
the harassment under the employer’s anti-harassment policy.30
While the plaintiff alleged that she failed to report the harass-
ment earlier for fear of retaliation, the trial court ruled that her
delay was unreasonable and her fears of retaliation unfounded.?"
In reversing the trial court, the Third Circuit seemingly relied on
the #MeToo movement (although it didn’t name it directly) in
a footnote, holding that a jury could find her failure to report
reasonable under the circumstances.’® Footnote 12 alludes to a
“veritable firestorm of allegations of rampant sexual misconduct

302 26 US.C. § 162(q)(1) (West 2022).

303 See, e.g., Workplace Transparency Act, 802 ILL. ComP. STAT. ANN. § 96/1-20
(West 2020) (prohibiting contracts that limit employees’ ability to report sex-
ual misconduct to public officials); Id. § 1-25 (prohibiting unilateral requirement
of employment that requires arbitration of employment claims); N.Y. LAB. Law
§ 201-g (McKinney 2019) (requiring employers to adopt the model sexual harass-
ment prevention policy developed by the state); see also Chris Micheli & Ashley
Hoffman, How California Lawmakers Responded Legislatively to the #MeToo
Movement, 53 U. Pac. L. Rev. 724 (2022) (describing California’s legislative
changes directed at issues raised by the #MeToo Movement).

304 Natalie Pedersen & Christine Cross, #MeToo and the Courts: An Analysis
of the Movement’s Effect on Workplace Sexual Harassment Law, 53 U.ToL. L. REv.
71 (2021).

305 895 F.3d 303 (3d Cir. 2018).
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that has been closeted for years, not reported by the victims.”3%
Apparently based in part on the public discussion from many
victims who failed to report harassment, the court explained that
“amere failure to report one’s harassment is not per se unreason-
able.”?0 Instead, the circumstances of incidents of harassment
are “highly circumstance-specific,” and the “reasonableness of
a plaintiff’s actions is a paradigmatic question for the jury.”3"
This shift in the court’s approach appears to be influenced by the
#MeToo movement.

While this 2021 study documented one other district court
alluding to the Third Circuit’s footnote,*? there are now several
more district court cases from the Third Circuit that refer to the
reasoning in Minarsky and hold that the plaintiff will have an
opportunity to present facts at trial to establish she was reason-
able in failing to report harassment.’* District courts outside of
the Third Circuit have cited Minarsky positively to deny summary
judgment to employers asserting the Ellerth/Faragher defense.’'*
Consistent with this, a recent study by Li, Hall, and Martinez found
a pro-plaintiff shift in the federal trial courts after the #MeToo
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311 [d.
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movement.’” Indeed, a quick Westlaw search reveals 132 cases —
mostly in the district courts -- with “#MeToo” mentioned.3!¢

The story is different in the courts of appeals. Li, Hall, and
Martinez found no pro-plaintiff impact in the courts of appeals af-
ter the #MeToo movement; in fact, the study found the probability
of a pro-employee ruling dropping in the circuit courts of appeal af-
ter 2017 — the beginning of the #MeToo movement.?'” Interestingly,
among the 132 cases I discovered after a recent search in Westlaw
for the term #MeToo, there were no court of appeals cases that
used the term #MeToo in a pro-plaintiff manner, and in several
cases alleged perpetrators of harassment or sexual assault argued
that the #MeToo movement had caused an overreaction — and
even sex discrimination — directed at alleged harassers.?® In none
of the court of appeals cases in which the movement was directly
mentioned was it used to help a Title VII plaintiff.

While courts are showing mixed results, hope does come from
the corporate sphere. Legal scholars have documented a shift in
corporate governance cases.’” Hemel and Lund recounted out-
comes of shareholder lawsuits involving sexual misconduct pre-
2017 and those in the period after the #MeToo movement became
part of household discussions, explaining that shareholder suits
started making it past motions to dismiss or settling for signifi-
cant sums post #MeToo.3?° This was not the case for pre-#MeToo
lawsuits. In addition, like Cahn et al.,?! they recount the ouster
of several CEOs as a result of sexual harassment allegations.??
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Dorothy Shapiro Lund, Sexual Harassment and Corporate Law, 118 CoLum. L.
REv. 1583, 1612-28 (2018) (discussing cases before and after #MeToo).

320 Hemel & Lund, supra note 319.

321  CAHN ET AL., supra note 2, at 221.

322 Hemel & Lund, supra note 319, at 1614-15.
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The impact of sexual harassment allegations levelled at corporate
CEOs goes beyond successful shareholder derivative suits and
fired CEOs. Revelations of sexual misconduct by CEOs has re-
sulted in significant drops in stock prices.’?* Increasingly, lawsuits
involving allegations of sexual misconduct by CEOs are settling —
suggesting that the shift in understanding of the serious nature of
sexual harassment allegations has reached corporate legal coun-
sels’ offices.?* This has led one commentator to opine, “It is not
the law that has changed; the tests for fiduciary duty liability and
securities non-disclosure liability remain unchanged. What has
changed is the understanding of how sexual misconduct fits into
that legal framework.”3%

A recent study of CEO employment contracts revealed a
significant increase in what the authors of the study call “MeToo
termination rights” clauses, whereby companies can terminate
CEOs for cause based on sexual harassment or other sexual mis-
conduct.’* These researchers found the incidence of these contract
clauses went from 3.9% in the three years before #MeToo to 15.2%
in the three years after #MeToo became a household word.??’
Interestingly, this trend increased over the three years of the study
after #MeToo, with the third quarter of 2020 showing nearly 40%
of the contracts including a sexual harassment clause.’?® Thus, al-
though at first the gains may look modest, the trend appears to
be increasing over time. In addition, there was a significant rise
in contract terms allowing for “for cause” termination due to

323 See id. at 1620, 1624, 1625 (recounting instances of stock prices dropping
for corporations shortly after allegations of sexual harassment by CEOs became
public).

324 See id. at 1621, 1622 (recounting cases that have settled); see also In re
Signet Jewelers Ltd. Sec. Litig., Civ. Action No. 1:16-cv-06728-CM-SDA, 2020
WL 4196468 (S.D.N.Y. July 21, 2020) (order approving $240 million settlement
of shareholder suit against Signet Jewelers regarding sexual misconduct by the
CEO and others).

325 Cossman, supra note 319, at 637

326 Rachel Arnow-Richman, James Hicks & Steven Davidoff Solomon, Do
Social Movements Spur Corporate Change? The Rise of “MeToo Termination
Rights” in CEO Contracts, 98 IND. L.J. 125 151-52 (2022).

327 Id.at 151.

328  ]d. at 154-55.The authors are hesitant to say the trend will continue into
the future. As they point out, “it may be that the incidence of these clauses will
reach a natural ceiling.” Id. at 155; see also id. at 173 (discussing uncertainty that
the trend will persist).
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violations of company policy, with the presence of such clauses ris-
ing from 53% pre-#MeToo to 67% post-#MeToo.’?° These types
of clauses, which are publicly available,** signal that those at the
top of the corporate food chain will be held accountable for sex-
ual misconduct on the job.*! This is something that was unlikely
pre-#MeToo.33? Importantly, this lets other workers at these busi-
nesses know that this misconduct will not be tolerated by anyone
in the workplace. It also likely will lessen sexual harassment in
these workplaces, as studies suggest that the more seriously an or-
ganizational leader takes sexual harassment allegations, the less
likely harassment will occur.*®* When the head of an organization
is him or herself someone who engages in sexual harassment and
gets away with it, this undermines efforts to change this part of the
corporate culture.

Cahn et al. also recount some of the impact of the #MeToo
movement, but the extent of the #MeToo movement’s impact on
court decisionmaking remains to be seen. The movement in corpo-
rate cases and CEO contract clauses are promising. However, it’s
still unclear whether this will extend to women (and some men)
who challenge sexual harassment directly in court. Although his-
torically there are examples of courts shifting positions based on
social movements,* the continued salience of this movement for
sexual harassment cases remains unclear. Still, given the potential
for social movements to influence courts, as Cahn et al. suggest,
this is one sensible strategy to address the gender wage gap. Less
sexual harassment at work should keep women in positions and
help them thrive in the workplace.

Along with sexual harassment, many of the women high-
lighted experienced sex discrimination — whether through employ-
ers paying women less than similarly situated men or employers
penalizing women for actions when men were given a pass for

329 Id.at 152.The authors note that many of these clauses include some lim-
itations on for cause terminations on these grounds, such as a seriousness thresh-
old, intent requirements, or procedural protections. See id. at 156-57.

330 Id.at 147

331 Id.at 170.

332 Id.at 133.

333 BEINER, supra note 135, at 128-31.

334 Pedersen & Cross, supra note 304, at 85-88 (providing examples); see
generally Amna A. Akbar, Sameer M. Ashar & Jocelyn Simonson, Movement
Law, 73 Stan. L. Rev. 821 (2021).



Vol. 37 2024 Will Women Ever Reach Pay Equity? 297

engaging in the same actions. And, several of these women —
Dukes (Walmart), Pao (Kleiner Perkins), and Martinez (Aspen
Dental) — lost their lawsuits. Like the difficulties faced by plaintiffs
in sexual harassment cases, plaintiffs in sex discrimination lawsuits
also face substantial hurdles to success. Increasing damages and
making Title VII and the Equal Pay Act more effective in court
can only help women be more successful in these lawsuits. Given
the questionable progress in the courts after #MeToo, it may well
take congressional action — such as eliminating the damage caps
under Title VII —to make a difference.

B. The Mothering Penalty and the WTA Workplace

The authors lay much of the blame for the continued gen-
der wage gap at the feet of the WTA economy and business lead-
ers who adopt this approach to running their organizations. They
make a persuasive case that these workplace environments are
not places where many women can thrive or would wish to work.
Indeed, regardless of whether or not the shift from cooperative
workplaces to WTA workplaces is the cause of the continued gen-
der wage gap, it’s clear that women will struggle to be successful
in these workplaces. Given that studies show that women are suc-
cessful in the modern workplace,*® discouraging employers from
adopting policies that foster a WTA workplace makes sense. It’s
also likely that many men wouldn’t thrive in these workplaces, al-
though clearly more men than women do. The personality type
that Cahn et al. identify as prevalent in these workplaces may be
more common among men, but many men would not conform as
well. 3¢ But is the WTA economy the root cause of the persistence
of the gender wage gap or is something else going on?

Women were making significant gains in wages vis-a-vis men
through the 1980s.7 Beginning in the 1990s, those gains slowed

335 Indeed, Cahn et al. cite many instances of women leaders being success-
ful in a variety of businesses. See, e.g., CAHN ET AL., supra note 2, at 59.

336 See id. at 139 (describing personality type that succeeds in these
environments).

337  Francine D. Blau & Lawrence M. Kahn, The Gender Pay Gap: Have
Women Gone as Far as They Can?, 21 Acap. MGMT. PERSP. 7 (2007); Francine
D. Blau & Lawrence M. Kahn, The U.S. Gender Pay Gap in the 1990s: Slowing
Convergence, 60 INDUS. & LAB. RELATIONS REV. 45 (2006).
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and that stagnation has continued into the twenty-first century.*
Women begin their careers with near wage parity with men, but
lose that parity as they continue to age and progress through their
careers.>® Economist Claudia Goldin has looked at workplaces
and why women are less often making it to the top tier (and better
paying) positions. For her, it is about family. Most women have
children, and, for couples, it makes sense for one person in the
couple to pursue a higher income position that has more time de-
mands while the other person in the couple takes a lesser-paying,
more flexible position so that there is time for the needs of chil-
dren and the family.?* Goldin talks in terms of “greedy work” —
work that demands overtime, weekend and evening work in order
to earn the most income.*!

Goldin has gathered studies looking at women’s and
men’s earnings in professional occupations where earnings are
highest — the area of the workforce that has the greatest gender
wage gap.**? The gender wage gap in earnings changes over time,
with “women usually taking a big earnings hit when they have chil-
dren.”** While the wage gap has closed since the 1960s and 1970s,
interestingly, the gap today is larger for college educated women
than it is for all women.** While education, job experience, and
other skill-related explanations accounted for the gender wage
gap early on, the continued gap is complicated.>* Looking at col-
lege graduates, Goldin recounts how these men and women start
out with fairly similar salaries; however, as these women continue
in their careers, the earning gap grows.’* In a study recounted by
Goldin of University of Chicago MBA students who graduated
between 1990 and 2006, in their first jobs, these women earned
95 cents on the male MBA graduate dollar.?* By year thirteen,
these women were earning 64 cents on the male dollar; their

338 Kochhar, supra note 167.

339 See id.

340 See CLAUDIA GOLDIN, CAREER AND FaMiLy: WOMEN’s CENTURY-LONG
JournEY TowarDp Equity 9-13 (2021).

341 Id. at9.

342 See id. at 170.

343 Id. at 160.

344 4.

345 See id.

346 Id. at 161-62.

347 See id. at 162.
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earnings relative to men had dropped considerably.?*® This gap
was not a random phenomenon. As Goldin points out, “it emerges
largely with the arrival of children.”3#

Two factors relevant for this group were that women had
more career interruptions and worked fewer weekly hours than
men.*" She notes that the time off these women took was not
that extensive — after seven years, they took just over four months
and after thirteen years, just about a year.?! Still, it was less than
their male counterparts, who only took off less than one month
at year seven and six weeks at year thirteen.>? So, even though
these women didn’t take a lot of time off in those years, it was
more than the men. The other significant difference was the dif-
ference in hours worked per week between men and women. At
the beginning of their careers, both men and women were aver-
aging around 60 hours per week, but the difference by the time
they are thirteen years from graduation is eight hours per week —
women in this sample averaged 49 hours whereas men averaged
57 hours.?3 The gender pay gap for these MBA degree earning
individuals, according to Goldin, exists “because the high-paying
corporate and financial sector positions heavily penalize employ-
ees who have even brief career disruptions and those who do not
work exceptionally long and grueling hours.”** Hours-wise, this
sounds like the WTA economy, but Goldin calls the arrival of chil-
dren and the caregiving responsibility that comes with this as the
“main contributor” to women’s lack of continuity and lesser work
hours, resulting in less pay.*> Indeed, University of Chicago MBA
women without children were earning only about 9 cents less than
their male counterparts thirteen years after graduation.’>® They
still earn less than men, but not nearly as stark as the difference
for women with children.

348 14,

349 Id. at 163.

350 Id. at 163-64.

351 Id. at 164.

352 4.

353 Id.at 164. Much of this difference is because more of these women work
part-time — around 18% of them. In addition, a majority of those who worked
part-time worked for themselves. /d.

354 Id.at 165.

355 I4.

356 d. at 166.
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The gender pay gap does vary by profession, with women in
science and engineering (among highly educated women) having
a lesser gap.’ Finance — one of the areas discussed in Fair Shake —
has one of the largest gender wage gaps.’*® Interestingly, unlike the
women in tech described in Fair Shake, the study Goldin relies
on found a lower gender wage gap in tech, where women earned
94 cents on the male dollar but used “engineering” for tech — a
potentially very different occupational group from the one that
Cahn et al. were using.’* Looking at the Occupational Information
Network maintained by the U.S. Department of Labor, Goldin re-
counts how certain occupations have higher time demands and
larger gender wage gaps, while other occupations (including engi-
neering and science) have lower time demands and a lower gender
wage gap.’® Fields with high client contact, such as doctors, den-
tists, and lawyers, have a higher gender wage gap, as do manage-
ment, administration, and sales.** Women are more likely to be the
“on call” parent, requiring more flexibility in hours worked.’®> As
Goldin concludes, “[w]omen incur penalties in certain occupations
because they require more controllable hours.”%* With high client
demands and long hours in the office leading to higher incomes,
this is sounding more like the WTA economy that Cahn, Carbone,
and Levit identify in Fair Shake.

Still, it looks like children and the caregiving responsibility
they require are a major factor in the gender wage gap that the
structure of certain positions exacerbates. Using a hypothetical
involving a couple who are both attorneys, Goldin argues that the
resulting wage gap between the husband and wife after they de-
cide to have children is based upon “the very structure of work.”3¢+
In particular with attorneys, studies Goldin relies upon show that
the attorneys who average a 60 hour week earn more than two and
a half times those who only work 30 hours per week —regardless of

357 Id.at 170 & Fig. 8.4.

358 Jd.Women in finance earn 77 cents on the male finance dollar.
359 Id. at 170; CAHN ET AL., supra note 2, at 133-34..

360 GoLDIN, supra note 340, at 173.

361 [d.at 173, 184.

362 Id. at 171.

363 JId. at 174.

364 Id. at 180.
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gender.’® Thus, there’s an hourly premium paid to those who are
willing to work longer hours.

While Goldin acknowledges that sex discrimination was prev-
alent in the past, she argues that it doesn’t have much of an impact
on the current gender wage gap. As she explains:

The difference in earnings between men and women, according to the
logic and data we’re exploring, have little direct relationship to bias in
the workplaces or to a lack of family-friendly policies or to any of the
other quick fixes mentioned. . . . But the features of the jobs they have
now are the reason why they are earning less. These are the aspects of
jobs that make a particular worker — lawyer, accountant, consultant, fi-
nancial advisor — indispensable to the account, client, deal.%

To create the kind of equity that would allow both men and
women with children to earn at the same levels, Goldin argues that
the “system” of how work is arranged would need to change.?’ She
uses pharmacists as an example of where it has changed in a way
that has increased earnings equity while creating a workplace with
flexible hours.’*® Pharmacy used to be a male-dominated field that
featured individually owned pharmacies.*® In that environment,
women pharmacists were few and usually worked for a male-
owned pharmacy as an assistant, earning 67 cents on the male
pharmacist’s dollar.?” These pharmacists were a lot like lawyers —
they could be woken up in the middle of the night to fill a prescrip-
tion for an important client and had individual relationships with
their customers.’”! There was a shift in ownership of these pharma-
cies to corporations, which, along with changes in insurance and
health care, resulted in pharmacy becoming a rare area where the
entering of corporations into the business actually helped create a
more gender egalitarian workplace.?”> With drugs becoming more
standardized and technological advances, pharmacists didn’t need
to have an ongoing personal relationship with a client in order to
provide safe advice on things like drug interactions.’”® All these

365 Id.

366 d. at 186.
367 Id.a 186-87.
368 Jd.at 187-92.
369 Id.at 188.
370 Jd.

371 Id. at 189.
372 Id.

373 Id. at 190.
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changes did not mean that being a pharmacist became easier; in-
deed, medicines became more complex requiring more education
on the part of pharmacists.’”* With huge national chains such as
Walgreens, CVS, and the like taking over the ownership part of the
business, pharmacists became employees and much more fungi-
ble.’”> Because pharmacists could easily substitute for each other,
the penalty for part-time work nearly disappeared, with the me-
dian salary for female pharmacists being around 94 cents on the
male pharmacist dollar.’’* Women pharmacists took advantage of
this, with nearly one-third of those at thirty years old working less
than 35 hours per week.?”” With about 65% of PharmD graduates
being women, earnings have remained high. Pharmacy is a rare
female-dominated occupation where salaries didn’t decrease even
though it is dominated by women.?”

It’s not so clear how the restructuring of the pharmacy work-
place might translate into other workplaces that reflect the WTA
economy. However, it is interesting that one of the aspects of the
economy that the authors bemoan — corporatization of health
care — actually helped women in the case of pharmacy. That em-
ployees can be substituted for one another is an interesting idea,
but doesn’t help women who want to climb to the top of the cor-
porate ladder in their workplaces. These positions usually are de-
pendent on unique skills.

Still, the ideas in Goldin’s book are worth exploring as a way
of lessening the gender wage gap. She has several suggestions that
might help, including getting men on board to help implement
change.’” Additional solutions she suggests include reducing the

374 Id.

375 Id.at 190-91.

376 Id.at 191.

377 Id.

378 Id. at 192. Increased use of Al and automation in pharmacy likely
accounts for part of this as well as the decline in the number of pharmacists. See
Joy Liu, Opinion, Addressing the Decline in Graduating Pharmacists: The Role
of Artificial Intelligence and Automation, PHARMACY PrRAC. NEWs (June 6, 2024),
https://www.pharmacypracticenews.com/Opinion/Article/06-24/Addressing-the-
Decline-in-Graduating-Pharmacists-The-Role-of- Artificial-Intelligence-and-
Automation/74011.
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cost of job flexibility,* lessening the cost of childcare,®'and alter-
ing societal norms so that women are not always the ones who take
on the majority of childcare and home-related duties.’®? These are
fairly sweeping changes and, unlike the approach of the authors of
Fair Shake, Goldin provides no clear guidance on how these solu-
tions might be accomplished. Still, considering how work might be
restructured so that gender pay equity decreases has appeal. The
workplaces that actually are innovative enough to do so just might
end up the winners when it comes to attracting and retaining tal-
ented employees.

380 I4.
381 [d.at 219.
382 Id.
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