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Cohabitation Law and Policy:
An Annotated Bibliography

© Allen Rostron*

This bibliography addresses legal and policy issues raised by
cohabitation of unmarried partners.

It begins with a section covering some of the extensive body
of social science research on cohabitation, particularly on the ques-
tion of how cohabitation before marriage may affect relationship
quality and stability. Before scholars had empirical data on this,
some speculated that premarital cohabitation would lead to lower
divorce rates because it would give couples a chance to assess
their compatibility before marrying. When data became available,
it strongly suggested otherwise, with numerous studies finding
that premarital cohabitation was associated with higher rates of
divorce. A robust debate among social scientists has considered
whether this association is a matter of causation or correlation.
In other words, does premarital cohabitation actually increase
the risk of marital instability and dissolution, or do couples who
choose to cohabit before marriage tend to have characteristics
that put their relationships at greater risk?

The remaining sections address legal issues relating to cohabi-
tation, including important issues within family law such as the legal
status and rights of cohabitants, the handling of property and other
financial issues when relationships between cohabitants end, and
the impact of cohabitation on spousal maintenance obligations.

The bibliography focuses on sources from the past fifteen
to twenty years, but includes a few older sources of particular
relevance.

While it is impossible to provide an exhaustive survey of all
relevant sources, the goal of the bibliography is to cover many of
the sources that would be of interest to those practicing, teaching,
or studying family law.

* Associate Dean and the Edward A. Smith / Missouri Chair in Law, the
Constitution, and Society, University of Missouri-Kansas City School of Law.
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Adverse or Beneficial Effects of Cohabitation

Geneviéve Bouchard, Cohabitation Versus Marriage, 46 J. DIVORCE
& REMARRIAGE 107 (2006) (explaining the results of a study finding
that unmarried cohabiting couples were more likely to end their
relationships, compared to their married counterparts, even if the
relationships were still relatively satisfying).

Susan L. Brown & Alan Booth, Cohabitation Versus Marriage: A
Comparison of Relationship Quality, 58 J. MARRIAGE & Fam. 668
(1996) (analyzing survey data showing that cohabitants generally
report worse relationship quality than married people, but that the
difference is largely attributable to those cohabitants who do not
intend to marry, and no significant difference in relationship qual-
ity exists for cohabitants who intend to marry and those already
married).

C. L. Cohan & S. Kleinbaum, Toward a Greater Understanding
of the Cohabitation Effect: Premarital Cohabitation and Marital
Communication, 64 J. MARRIAGE & Fam. 180 (2002) (exploring
reasons why studies consistently show that couples who cohabit
before marriage have greater marital instability than couples who
do not cohabit, and finding that couples who cohabited before
marriage demonstrate worse problem solving and social support
behavior compared to spouses who did not cohabit).

D. J. Eggebeene, Cohabitation and Exchanges of Support, 83 Soc.
Forces 1097 (2005) (analyzing data showing that cohabiting adults
are much less likely to be giving support to or receiving support
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from their parents, compared to their married or single non-co-
habiting counterparts, suggesting that cohabiting couples may
have less of a safety net of parental support).

Renata Forste, Prelude to Marriage or Alternative to Marriage?,
4 J.L. & Fam. Stup. 91 (2002) (reviewing research and data on co-
habitation, including the longevity of cohabiting relationships, the
impact of cohabitation on childbearing, and the relationship be-
tween cohabitation and demographic characteristics such as race
and socioeconomic status).

Belinda Hewitt & David De Vaus, Change in the Association
Between Premarital Cohabitation and Separation, Australia
1945-2000, 71 J. MARRIAGE & Fam. 353 (2009) (analyzing
Australian survey data and finding significant changes over
time in the association of premarital cohabitation and divorce,
with cohabitors having a greater risk of divorce for marriages
prior to 1988, but with the gap gradually decreasing over time,
and the association reversing after 1988, so that those who did
not cohabit began to have a greater risk of divorce than those
who did cohabit).

JuLiaANA HOROWITZ ET AL., MARRIAGE AND COHABITATION IN THE
U.S. (2019) (reporting the results of a Pew Research Center study
on marriage and cohabitation, which found that most Americans
find cohabitation acceptable, a narrow majority say society is bet-
ter off if couples in long-term relationships eventually get married,
and married adults report higher levels of relationship satisfaction
and trust than those who are cohabiting).

Anita Jose et al., Does Premarital Cohabitation Predict Subsequent
Marital Stability and Marital Quality? A Meta-Analysis, 72 .
MARRIAGE & Fam. 105 (2010) (finding that although cohabitation
before marriage has a significant negative association with marital
stability and marital quality, the negative effect on marital stability
does not exist for those who cohabit with the person they eventu-
ally marry).

Claire M. Kamp Dush et al., The Relationship Between Cohabitation
and Marital Quality and Stability: Change Across Cohorts?, 65 J.
MARRIAGE & Fam. 539 (2003) (analyzing survey data suggesting
that couples who cohabit before marriage fare worse in marital
quality and stability than those who do not cohabit before marriage,
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finding that this difference persists after controlling for other char-
acteristics that might affect the decision about whether to cohabit,
and suggesting that this lends support for the theory that premari-
tal cohabitation adversely affects marriage outcomes).

Galena H. Kline, Timing Is FEverything: Pre-Engagement
Cohabitation and Increased Risk for Poor Marital Outcomes, 18 J.
Fam. PsycHoL. 311 (2004) (reporting the results of a study finding
that couples who cohabited before marriage had lower interper-
sonal commitment, relationship quality, and relationship confi-
dence than those who did not cohabit until after engagement or
marriage).

Hill Kulu & Paul J. Boyle, Premarital Cohabitation and Divorce:
Support for the “Trial Marriage” Theory, 23 DEMOGRAPHIC RSCH.
879 (2010) (analyzing data from Austria which shows that those
who cohabit before marriage generally have a higher risk of mar-
ital dissolution compared to those who marry without prior co-
habitation, but suggesting that this is caused by differences in the
characteristics of those who cohabit and those who do not, and
finding that this supports the view that premarital cohabitation ac-
tually reduces the risk of marital dissolution).

Arielle Kuperberg, Age at Coresidence, Premarital Cohabitation,
and Marriage Dissolution: 1985-2009, 76 J. MARRIAGE & Fam. 352
(2014) (explaining that couples who cohabit before marriage have
increased risk of marriage dissolution compared to those who do
not live together before marriage, but a substantial part of this
higher risk may be due to age differences, with cohabitation begin-
ning at younger ages for those who live together before marriage).

Wendy D. Manning & Jessica A. Cohen, Premarital Cohabitation
and Marital Dissolution: An Examination of Recent Marriages, 74
J. MARRIAGE & Fam. 377 (2012) (observing that many research-
ers have found a positive association between cohabitation and
marital dissolution, but finding that newer data suggests the link
between cohabitation and marital instability has diminished over
time as cohabitation before marriage has become more common).

Patrick Parkinson, Another Inconvenient Truth: Fragile Families
and the Looming Financial Crisis for the Welfare State,45 Fam. L.Q.
329 (2011) (reviewing data on the prevalence of unmarried cohab-
itation, arguing that it makes families less stable, and examining
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the financial impact of that instability, including the additional
burden that it will place on public health and social welfare sys-
tems in the future).

Steffen Reinhold, Reassessing the Link Between Premarital
Cohabitation and Marital Instability, 47 DEMOGRAPHY 719 (2010)
(analyzing data that shows a positive relationship between pre-
marital cohabitation and marital instability, finding that this rela-
tionship has weakened over time, and suggesting that cohabitation
may not be selective of individuals with higher risk of marital
dissolution).

Galena K. Rhoades et al., Can Marriage Education Mitigate
the Risks Associated with Premarital Cohabitation?, 29 J. Fam.
PsychHoL. 500 (2015) (reporting the results of a study finding that a
relationship education program reduced the association between
premarital cohabitation and lower rates of marital satisfaction and
dedication).

Galena K. Rhoades et al., The Impact of the Transition to
Cohabitation on Relationship Functioning: Cross-Sectional and
Longitudinal Findings, 26 J. Fam. PsycHoL. 348 (2012) (reporting
the results of a study finding that cohabiting relationships had
stronger levels of commitment, but lower satisfaction, more neg-
ative communication, and more physical aggression, compared to
non-cohabiting dating relationships; and finding that the transition
from dating to cohabiting produces declines in relationship quality
and communication).

Galena K. Rhoades, et al., The Pre-Engagement Cohabitation
Effect: A Replication and Extension of Previous Findings, 23 J. Fam.
PsychoL. 107 (2009) (reporting the results of a study finding that
those who cohabited before engagement reported lower marital
satisfaction, dedication, and confidence, and more negative com-
munication and greater potential for divorce, compared to those
who cohabited only after engagement or marriage).

Galena Kline Rhoades, Scott M. Stanley, & Howard J. Markman,
Pre-Engagement Cohabitation and Gender Asymmetry in Marital
Commitment,20 J. Fam. PsycH. 553 (2006) (discussing study results
showing that men who cohabited before engagement were less
dedicated to relationships than those who cohabited only after
engagement or marriage, and suggesting that couples considering
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cohabitation before engagement could benefit from discus-
sions about interpersonal commitment and expectations about
marriage).

Michael J. Rosenfeld & Katharina Roesler, Cohabitation Experience
and Cohabitation’s Association with Marital Dissolution, 81 J.
MARRIAGE & Fam. 42 (2019) (finding that data on premarital co-
habitation and divorce shows that couples who cohabited before
marriage have lower rates of divorce in the first year of marriage
but higher rates of divorce later in their marriages, suggesting that
may mean couples in the early stages of marriage benefit from
the practical experience of having lived together before marriage,
and concluding that premarital cohabitation may have short-term
benefits but long-term costs for marital stability).

Pamela J. Smock, Cohabitation in the United States: An Appraisal
of Research Themes, Findings, and Implications, 26 ANN. REv.
Sociotr. 1 (2000) (reviewing past research on cohabitation and pre-
dicting the themes that will be central to future research).

Mark Strasser, Marriage, Cohabitation, and the Welfare of Children,
3 Ara. C.R. & C.L. L. Rev. 101 (2013) (discussing the purported
benefits that marriage provides for families and their children,
arguing that it has been difficult for studies to prove that these
benefits actually exist, suggesting reasons why studies attempt-
ing to assess the effects of marriage may not be fully capturing
the indirect benefits it affords to families and children, and argu-
ing that those who believe marriage substantially improves the
well-being of families and children should support the right to
same-sex marriage).

Jay Teachman, Premarital Sex, Premarital Cohabitation, and the
Risk of Subsequent Marital Dissolution Among Women, 65 J.
MARRIAGE & Fam. 444 (2003) (finding that while studies show an
association between intimate premarital relationships and subse-
quent marital dissolution, this association does not exist for cou-
ples who eventually marry, suggesting that premarital sex and
cohabitation do not necessarily weaken marriages and have be-
come parts of the normal courtship process preceding marriage).

E. Thomson & U. Colella, Cohabitation and Marital Stability:
Quality or Commitment?, 54 J. MARRIAGE & Fam. 259 (1992)
(finding that couples who cohabited before marriage reported
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lower quality marriages, lower commitment to marriage, and
greater likelihood of divorce, and these effects were generally
stronger for those who cohabited for longer periods of time be-
fore marriage).

Jonathan Vespa & Matthew A. Painter 111, Cohabitation History,
Marriage, and Wealth Accumulation, 48 DEMOGRAPHY 983 (2011)
(presenting the results of a study of wealth accumulation, finding
that marriage generally correlates positively with wealth accumu-
lation, but individuals who marry their only cohabiting partner
have a substantial wealth advantage over those who never cohab-
ited prior to marrying).

Kenneth Aarskaug Witk & Eva Bernhardt, Cohabiting and
Married Individuals’ Relations with Their Partner’s Parents, 79 J.
MARRIAGE & Fam. 1111 (2017) (analyzing data from surveys of
Norwegian couples, which suggest that the most important factor
determining the quality of relationships with a spouse’s or cohab-
itant’s parents is whether the couple has children, not whether the
couple is married).

Lakeesha N. Woods & Robert Emery, The Cohabitation Effect on
Divorce: Causation or Selection?, 37 J. DIVORCE & REMARRIAGE 101
(2002) (explaining that while many studies have shown that peo-
ple who cohabit prior to marriage are more likely to divorce, stud-
ies controlling for factors like ethnicity, religion, and delinquency
show little association between cohabitation and increased risk of
divorce, supporting the view that the association between cohabi-
tation and divorce is a result of selection effects rather than causal
effects).

Children of Cohabitants

Cynthia Grant Bowman, The Legal Relationship Between
Cohabitants and Their Partmers’ Children, 13 THEORETICAL INQUIRIES
L. 127 (2012) (reviewing the social science literature about the wel-
fare of children and stepchildren of cohabitants, examining the in-
adequate protection provided to these children under current laws,
and arguing that the legal system should protect these children
when necessary to avoid economic or emotional harm occurring
when cohabitation ends).
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Cynthia Grant Bowman, The New lIllegitimacy: Children of
Cohabiting Couples and Stepchildren, 20 Am. U. J. GENDER Soc.
Por’y & L. 437 (2012) (arguing that the children and stepchildren
of cohabitants should be protected with respect to inheritance
rights, government death or disability benefits, and standing to as-
sert wrongful death claims).

Clare Huntington, Nonmarital Families and the Legal System’s
Institutional Failures, 50 Fam. L.Q. 247 (2016) (contending that
family law should ensure that all families, including unmarried co-
habitants, have a way to restructure their families and make the
transition to a co-parenting mode when relationships end).

Joanna M. Reed, Not Crossing the “Extra Line”: How Cohabitors
with Children View Their Unions, 68 J. MARRIAGE & Fam. 1117
(2006) (analyzing qualitative interview data to examine how co-
habiting couples with children view their relationships, and finding
that most view cohabitation as a practical response to parenthood
that enables them to coparent and share expenses without the tra-
ditional family roles they associate with marriage).

Lynn D.Wardle, Comparative Perspectives on Adoption of Children
by Cohabiting, Nonmarital Couples, 63 Ark. L. Rev. 31 (2010) (ar-
guing in favor of an Arkansas law prohibiting unmarried cohabit-
ing couples from adopting children, finding that such a restriction
is consistent with adoption law in most other countries, asserting
that social science evidence shows that children benefit from being
raised by dual-gender married parents, and claiming that the legal
literature on this issue reflects a strong socio-political bias in favor
of extending adoption rights to same-sex couples).

MERLE H. WEINER, A PARENT-PARTNER STATUS FOR AMERICAN FAMILY
Law (2015) (proposing a new status within family law that would
provide a core set of legal obligations between parents, whether
married or not, who have a child in common).

Merle H. Weiner, Family Law for the Future: An Introduction to
Merle H. Weiner’s A Parent-Partner Status for American Family
Law (Cambridge University Press 2015), 50 Fam. L.Q. 327 (2016)
(introducing a proposal to create a new parent-partner status
within family law that would benefit children, discourage uncom-
mitted couples from having children, achieve greater fairness, and
make the love between parents greater or more durable).
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Robin Fretwell Wilson, Evaluating Marriage: Does Marriage
Matter to the Nurturing of Children?, 42 SAN Dieco L. REv. 847
(2005) (examining recent studies that suggested marriage pro-
vides significant advantages for a couple’s children, because of the
greater permanence of marital relationships and the greater ex-
tent to which a married couple makes investments in the relation-
ship, and arguing that states can support children by having laws
that support marriage).

Cohabitation Agreements

Albertina Antognini, Nonmarital Contracts, 73 Stan. L. REv. 67
(2021) (analyzing cases about express contracts made in non-
marital relationships that end in separation, showing that courts
routinely invalidate contracts made by unmarried couples, and
arguing that courts restrict the right to contract within nonmari-
tal relationships in the same manner that they restrict contracts
within marriages).

Bailey D. Barnes, Contracts for Cohabitating Romantic Partners,
75 ME. L. Rev. 101 (2023) (describing how states lack a consistent
method for handling property distribution at the end of long-term
unmarried cohabitation and arguing that states should enforce ex-
press cohabitation agreements and should be willing to find im-
plied agreements to have joint property split equitably).

Emily E. Diederich, Student Work, ‘Cause Breaking Up Is Hard
to Do: The Need for Uniform Enforcement of Cohabitation
Agreements in West Virginia, 113 W. Va. L. Rev. 1073 (2011) (re-
viewing the key topics addressed in cohabitation agreements, ex-
plaining the importance of these agreements, and arguing that
West Virginia should uniformly enforce them).

Ashley Frankel, Note, The Right to Palimony: Why New York
Should Change Its Law to Enforce Claims Between Unmarried
Cohabitants, 20 Carpozo J.L. & GENDER 173 (2013) (arguing for
the enactment of statutes providing that palimony agreements
will be enforced only if they were in writing and reviewed by an
attorney).

Wendy S. Goffe, Preparing Effective Cohabitation Agreements
for Unmarried Couples, Est. PLAN., Sept. 2007, at 7 (reviewing
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variations in state law concerning cohabitation agreements, pro-
viding practical advice on drafting cohabitation agreements, and
discussing the potential use of entities such as trusts or limited lia-
bility companies as alternatives to cohabitation agreements).

Jeanne M. Hannah, The Law & Living Together, FaM. ADvocC.,
Winter 2010, at 28 (providing advice on drafting cohabitation
agreements, including what issues should be covered and how to
ensure the agreement will be enforceable).

Elizabeth Hodges, Comment, Will You “Contractually” Marry
Me?, 23 J. AM. Acap. MATRIM. Law. 385 (2010) (discussing the
trend toward enforcing cohabitation agreements under contract
law principles and recommending steps to increase the likelihood
of an agreement being enforced).

Leslie I. Jennings-Lax & Louise T. Truax, Co-Parenting Agreements
Between Unmarried Cohabitants, 50 Fam. L.Q. 349 (2016) (discuss-
ing the extent to which courts will enforce a parenting agreement
made by unmarried cohabitants before or after the birth of a child).

Natalie T. Lorenz, Cohabitation Agreements After the Civil Union
Act, 100 IrL. B.J. 308 (2012) (observing that Illinois is one of only
three states where cohabitation agreements are not enforceable,
discussing societal developments including the enactment of leg-
islation enabling same-sex couples in Illinois to enter into civil
unions, and arguing that Illinois should join the states that are will-
ing to enforce cohabitation agreements).

Ronald W. Nelson, Cohabitation and Premarital Agreements, Fam.
Abpvoc., Summer 2023, at 37 (discussing the substantial increase
in unmarried cohabitation in recent decades, describing how the
transition from dating to cohabitation is often a gradual progres-
sion rather than a formal decision, and providing advice about how
cohabitating couples can reduce the risks of unforeseen problems
by having specific discussions and written agreements about the
financial aspects of their situation).

Christina Pesoli, Gay and Cohabitating in Texas?, 78 Tex. B.J. 902
(2015) (suggesting that after the legalization of same-sex mar-
riage, same-sex couples wanting to have a commitment ceremony
or wedding but not actually marry should consider entering into
a “no-nup” agreement, declaring that they do not want to be
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deemed married, in order to avoid unintentionally obtaining the
legal status of a marriage under Texas laws concerning informal
marriages).

Elizabeth A. Pope, Cohabitation: What to Do When Couples
Cannot or Do Not Marry, DBCA BRrIEf, Dec. 2007 at 22 (providing
practical advice on writing cohabitation agreements).

Sean Hannon Williams, Privatized Pluralism: Branded Relationship
Contracts as Non-Governmental Family Law, 18 Harv. L. & Por'y
REv. 345 (2024) (observing that judges and legislatures have not
done enough to reform family law in ways that promote the recog-
nition and acceptance of diverse family structures, and proposing
that a privatized and decentralized solution would be for non-prof-
its or other entities to create standard relationship contracts such
as prenuptial or cohabitation agreements, which would enable cou-
ples to choose family law regimes that match their preferences).

Cohabitation in Older Age

Susan L. Brown et al., Cohabitation Among Older Adults: A
National Portrait, J. GERONTOLOGY, Mar. 2006, at S71 (2006) (pre-
senting a descriptive statistical portrait of older adult cohabitors,
comparing them to older individuals who remarry or remain un-
partnered after being widowed or divorced, and finding that co-
habitors have disadvantages in economic resources, health, and
social relationships).

Molshree A. Sharma, New Beginnings: The Legal Implications of
Remarriage Versus Cohabitation, Fam. Apvoc., Spring 2023, at 25
(providing an update to a 2017 article on the pros and cons of mar-
riage versus cohabitation for older people, with coverage of addi-
tional issues such as the impact of the COVID-19 pandemic).

Molshree A. Sharma, The Second Time Around: The Legal
Implications of Remarriage Versus Cohabitation, Fam. Apvoc.,
Winter 2017, at 34 (assessing the legal pros and cons of marriage
versus cohabitation for older people, particularly those with a pre-
vious marriage and divorce, including the impact of marriage and
cohabitation on college financial aid, employee benefits, inher-
itance, taxes, health care coverage, and maintenance obligations
from previous marriages).
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Common Law Marriage

Tom Andrews, Not So Common (Law) Marriage: Notes from a
Blue State, 6 Est. PLAN. & CwMmrY. Prop. L.J. 1 (2013) (suggesting
that although Texas continues to allow common law marriages, it
could benefit from adopting Washington’s approach to recognizing
property interests arising in committed intimate relationships for
situations where the strict requirements for common law marriage
are not satisfied).

Sonya C. Garza, Common Law Marriage: A Proposal for the
Revival of a Dying Doctrine, 40 NEw ENc. L. REv. 541 (2006) (ar-
guing that while the legal doctrine of common law marriage has
been fading away, it should be revived as a means of recognizing
and protecting the rights of unmarried cohabitants).

Charlotte K. Goldberg, The Schemes of Adventuresses: The
Abolition and Revival of Common-Law Marriage, 13 WM. & MARY
J. WoMEN & L. 483 (2007) (tracing the history in California of
common law marriage and other legal theories that could create
property rights for unmarried cohabitants or others in intimate
committed relationships).

GORAN LIND, CoMMON LAW MARRIAGE: A LEGAL INSTITUTION FOR
CoHABITATION (2008) (examining the history of common law mar-
riage, analyzing the requirements for common law marriage in
current American law, and weighing the arguments for and against
this legal doctrine in light of decreasing marriage rates and in-
creasing cohabitation rates).

John L. McCormack, Title to Property, Title to Marriage: The
Social Foundation of Adverse Possession and Common Law
Marriage, 42 VaL. U. L. REv. 461 (2008) (analyzing the parallels
between common law marriage and adverse possession of prop-
erty, which are both doctrines permitting practical realities exist-
ing for an extended length of time to cure formal defects in legal
status, and suggesting that contemporary trends and attitudes
toward unmarried cohabitation are in harmony with common
law marriage).

Raymond C. O’Brien, Marital Versus Nonmarital Entitlements,
45 ACTEC LJ. 79 (2020) (discussing the lack of fully developed
legal rules governing property distribution issues for unmarried
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cohabitants at the end of relationships or when deaths occur, and
suggesting that reviving the concept of common-law marriage may
offer a remedy that is superior to enactment of legislation).

Sarah Primrose, The Decline of Common Law Marriage & the
Unrecognized Cultural Effect,34 WHITTIER L. REv. 187 (2013) (dis-
cussing the gradual demise of common law marriage and arguing
that the doctrine still has benefits, particularly for women and mi-
norities, which should not be overlooked).

Rebecca Probert, Book Review, Common Misunderstandings,
43 Fam. L.Q. 587 (2009) (reviewing GORAN LiND, CoMMON Law
MARRIAGE: A LEGAL INSTITUTION FOR COHABITATION (2008), cri-
tiquing its analysis of the history of American common law mar-
riage, and questioning its argument that legal reforms should focus
on promoting marriage rather than developing common law mar-
riage as a means of dealing with modern cohabitation).

Morgan E. Spires, Tying the “Not”: The South Carolina Supreme
Court’s Prospective Abolishment of Common Law Marriage, 71
S.C. L. Rev. 905 (2020) (analyzing the impact of South Carolina’s
elimination of common law marriage and arguing that it has un-
just results for cohabiting couples with a good faith belief that the
doctrine of common law marriage would ratify a formal marriage
that turned out to have technical defects).

Brenda L. Storey, Defending Against a Common Law Marriage
Claim, CoLro. Law., Mar. 2005, at 69 (examining the elements re-
quired to establish the existence of a common law marriage and
providing practical advice on how to develop an effective defense,
along with suggestions for procedures and discovery to strengthen
the defense).

Criminal Justice and Evidentiary Issues

Joseph Blocher & Maisie Wilson, Living with Guns: Legal
and Constitutional Considerations for Those Cohabiting with
Temporarily Prohibited Possessors, 35 J. AM. ACAD. MATRIM. Law.
47 (2022) (analyzing whether a firearm owner can face legal liabil-
ity for cohabitating with a person who is temporarily prohibited
from having a gun because of an emergency risk protection order
or domestic violence restraining order).
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Julia L. Cardozo, Comment, Let My Love Open the Door: The
Case for Extending Marital Privileges to Unmarried Cohabitants,
10 U. Mb. L.J. RAcE RELIG. GENDER & Crass 375 (2010) (discuss-
ing the trend toward giving greater legal recognition to the rela-
tionships of unmarried cohabitants for various legal purposes, and
arguing that the marital communications privilege applicable to
married couples in criminal cases should be extended to cover un-
married cohabitants in some circumstances, but arguing that the
costs of applying the adverse testimonial privilege to unmarried
cohabitants exceeds the benefits of doing so).

Katherine M. Forbes, Note, Time for a New Privilege: Allowing
Unmarried Cohabitating Couples to Claim the Spousal Testimony
Privilege, 40 SurroLk U. L. Rev. 887 (2007) (contending that
changing attitudes toward cohabitation may support the exten-
sion of the spousal testimony privilege to unmarried cohabitat-
ing couples).

Mark Glover, Evidentiary Privileges for Cohabiting Parents:
Protecting Children Inside and Outside of Marriage,70 La. L. REv.
751 (2010) (discussing the shift in social attitudes toward unmar-
ried cohabitation and proposing the creation of a new evidentiary
privilege that would protect unmarried couples who share a home
with a child).

Foreign and International Perspectives

Bill Atkin, The Challenge of Unmarried Cohabitation— The New
Zealand Response, 37 Fam. L.Q. 303 (2003) (discussing New
Zealand’s response to increases in the number of unmarried cou-
ples cohabiting and having children, including New Zealand’s
adoption of legislation giving all children equal status regardless
of whether their parents married, New Zealand courts’ creative
development of legal rules to resolve property disputes arising
from unmarried cohabitation, and the passage of statutes giving
equal treatment to all married and unmarried couples for property
and succession matters).

Nicholas Bala, Common Law Marriage in Common Law Canada:
Legislatures and Courts Recognize “Marriage-Like” Relationships,
44 Hous. J. INT’L L. 287 (2022) (examining the legal approach to co-
habitation and the movement to give equal treatment to long-term
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cohabitation and marriage in the parts of Canada that are pre-
dominantly English-speaking and have a common law heritage).

London S. Ballard, Comment, Unmarried Cohabitants: How the
United States Is Still Not Protecting Same-Sex Couples,20 ORr. REv.
InT’L L. 275 (2018) (comparing the legal frameworks that govern
unmarried cohabitants’ property rights in the United States and
other countries including Denmark, Norway, Sweden, Slovenia,
Croatia, Bosnia and Herzegovina, Serbia, Australia, France,
Belgium, and Canada).

Alan Brown, The Legal Regulation of Cohabitation in Scotland:
A Failed Attempt at Compromise, 44 Hous. J. INT’L L. 221 (2022)
(examining the legislation enacted in Scotland in 2006 to provide
legal rights for cohabitants, the aspects of the legislation that have
been the subject of judicial interpretation and sustained academic
criticism, and the ongoing law reform project of the Scottish Law
Commission).

Jackie M. Burkhardt, Note, The Perils of Cohabitation: The
Unmarried Fathers Struggle for Rights in Ireland, 9 WasH. U.
GrosaL Stup. L. REv. 2010 (arguing that unmarried cohabiting fa-
thers in Ireland should have equal rights to guardianship and joint
custody of their children).

Ji Hyun Kim, Scott A. Oliver & Margaret Ryznar, The Rise of
PACS: A New Type of Commitment from the City of Love, 56
WasHBURN L.J. 69 (2016) (comparing legal approaches to cohabi-
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