Journal of the American Academy of

Matrimonial Lawyers (aasic

THE FUTURE OF FAMILY LAW

Volume 33 2020 Number 1



Offices of the Academy Executive Director
209 W. Jackson Blvd. Jill C. Pena

Suite 602

Chicago, Illinois 60606

The Journal of the American Academy of Matrimonial Lawyers is published semian-
nually as a service to its members by the American Academy of Matrimonial Law-
yers. The Academy was founded in 1962 “To encourage the study, improve the
practice, elevate the standards and advance the cause of matrimonial law, to the end
that the welfare of the family and society be preserved.”

Subscriptions are available for $100.00 per year ($50.00 for educational institutions,
judges and AAML Chapters) and individual issues may be purchased for $30.00 per
copy from: Journal of the American Academy of Matrimonial Lawyers, 209 W. Jack-
son Blvd., Suite 602, Chicago Illinois 60606.

Copyright © 2020 American Academy of Matrimonial Lawyers.
Third class bulk rate postage paid at Lincoln, Nebraska
ISSN 0882-6714

i



AMERICAN ACADEMY OF MATRIMONIAL LAWYERS

2020
OFFICERS & BOARD MEMBERS

Executive Committee:
President
President-Elect

1st Vice President
2nd Vice President
2nd Vice President
2nd Vice President
2nd Vice President
2nd Vice President
Treasurer

Secretary

Immediate Past President
Past President

Governors At Large:

Chapter Delegates:
Alabama

Arizona

California — Northern
California — Southern
Central States (IA, NE, SD)
Colorado
Connecticut

Florida

Georgia

Illinois

Kansas

Kentucky

Maryland
Massachusetts
Michigan

Minnesota

Missouri

Mountain States (ID, MT, NM, UT, WY)

New Jersey
New York
New York
North Carolina

Northeast States (ME, NH, RI, VT)

Ohio

Oregon
Pennsylvania
South Carolina
Tennessee
Texas

Virginia
Washington
Wisconsin

Susan Myres

Elizabeth Green Lindsey
Cary Mogerman

Laura Belleau

Brent Cashatt

Lee Rosenberg

Thomas Sasser

J. Benjamin Stevens
Scott Mann

Leigh Baseheart Kahn
Peter M. Walzer
Madeline Marzano-Lesnevich

Jonathan Bates
Helen R. Davis
Andrew Soshnick
Amanda Trigg
Richard Wagner

G. John Durward, Jr.
David Horowitz
Thomas Wolfrum
William Glucksman
Aimee Martinez
Todd Stahley
Frederic Siegel
Jorge Cestero

Katie Connell
Jeffrey Brend

Susan Saper Galamba
Reneaux Collins
Deborah L. Webb
Michael Flores
Jennie Boldish Bryan
Kristy Rodd

Susan Jensen

Twila Larkin

Mark Gruber
Charles Inclima
Ronnie Schindel
Kim Bonuomo
Kenneth Altshuler
Amy Weis

Sharon Williams
Charles Meyer
Diane Current
Amy J. Amundsen
Eric Robertson
Cassandra Chin
Linda Ebberson
Rebecca Millenbach



v



Journal of the American Academy of

Matrimonial Lawyers

Volume 33 2020 Number 1

This issue 1s devoted to:

THE FUTURE OF FAMILY LAW

CONTENTS

Articles:

The Future of Family Law Education
by Barbara Glesner Fines........ocovveveeseroncassnsons 1

The Future of Litigating an International Child Abduction
Case in the United States
by Melissa A. Kucinski.......ocoovviiiincsssncancnnsns 31

The Legal and Medical Ethics of Post-Mortem Sperm
Retrieval on Behalf of Grandparents
by Laura W. Morgan and Hannah G. Morgan.......... 67

Bending the Light of Social Science in Family Court:
Epistemic Injustice and Epistemic Exceptionalism
Matter
by Dana E. Prescott ......coooevveverencessesoncascasans 929

Beyond the Myth of Affluence: The Intersection of LGBTQ
Family Law and Poverty
by Catherine P. Sakimura ...........coovivevencencnans 137

Changing Tax Laws and Support: Keeping Up as the Ground
Shifts
by Nancy Chausow Shafer .........cc.covvevvivncancnnnns 159

A Divorce Practitioner’s Bitcoin Primer
by Richard West and Jonathan Fields................... 177

14



Comments:

An Overview of Authentication Methods for Social Media
Evidence
by Yasmin Herdoiza ........ccccovviiiiiiiiiiiacanannss 199

How to Stay-At-Home When You Have Two Homes: Covid-
19’s Effect on Co-Parenting and Child Custody
by Madison McBratney .........c.ccoeveeiiiieenciecnnnns 225

You, Me, and Dad?: An Update on the Progression of Multi-
Parent Families and the Governing Hand of a Child’s
Best Interest

by Iris Siadatifard .........c..cocovvvviiiiiiiiiiiiniannns 249
Bibliography:

The Future of Family Law: An Annotated Bibliography
by Allen ROSIFON «...ovvveeervniiacsssnsasssssnsansnssns 277

vi



Board of Editors

Executive Editor

Professor Mary Kay Kisthardt
University of Missouri-Kansas City
School of Law

5100 Rockhill Road

Kansas City, MO 64110-2499

(816) 235-2373
kisthardtm@umkc.edu

Editor in Chief

Thomas Wolfrum

Walnut Creek, CA
twolfrum@wolfrumlaw.com

Issue Editors

Laura Morgan
Ambherst, MA
goddess@famlawconsult.com

Andrew Soshnick
Indianapolis, IN
drew.soshnick@faegebd.com

Editorial Board

Christine Albano
Frisco, TX
calbano@ALBANOLAW.com

Anne Berger
Lynnfield, MA
Smallberger@gmail.com

Helen R. Davis
Phoenix, AZ
hdavis@cavanaghlaw.com

Gary Debele
Minneapolis, MN
gdebele@MesserliKramer.com

Stephanie Goodenow
Lenexa, Kansas
stephanie@goodenowlaw.com

David Griffin
Westport, CT
dgriffin@rutkinoldham.com

Editorial Associate

Professor Nancy Levit

University of Missouri-Kansas City
School of Law

levitn@umkc.edu

vii

Ronald Kauffman
Miami, FL
ron@rhkauffman.com

Aimee Pingenot Key
Dallas, TX
akey@gbfamilylaw.com

James J. Nolletti
White Plains, NY
jnolletti@nollettilawgroup.com

Dana Prescott
Saco, ME
dana@southernmainelaw.com

Laura Davis Smith
Coral Gables, FL
lds@dsandjlaw.com

Mark Sullivan
Raleigh, NC
mark.sullivan@ncfamilylaw.com

Editorial Assistants
Jacob Eisenman
Yasmin Herdoiza
Madison McBratney
Marissa Mallon
Morgan Parker

Iris Siadatifard



viii



About This Issue

This issue of the Journal is devoted to the future of family law, a
topic that is being widely discussed today. It features an article on how
law schools are responding to the potential changes as they train future
family law attorneys as well as what we might expect in litigating Hague
abduction disputes and advocating for LGBTQ clients. Advances in as-
sisted reproductive technology are bound to raise new issues as dis-
cussed in a thoughtful piece on post-mortem sperm retrieval. New types
of marital property are explored in an instructive article on cryptocur-
rency. Finally, we take a more critical look at expert testimony in family
law cases and how recent changes in the tax laws will affect families.

Our first article, The Future of Family Law Education is written by
a law school dean as she considers the changing landscape of family law
practice and how to better prepare future lawyers for it. Barbara Gles-
ner Fines is Dean and Rubey M. Hulen Professor at the University of
Missouri — Kansas City School of Law. She notes that changes in family
law practice will likely be gradual, but will need to be continually con-
sidered by the legal academic community. She considers the ways in
which families are changing and the different legal needs of non-tradi-
tional and low- and middle-income families. The role of technology is
also discussed as its greater impact on legal practice becomes clearer.
Finally, she focuses on the interpersonal nature of family law practice
and the importance of training students in the necessary “soft-skills”
including those that foster cultural competency. Dean Glesner Fines is a
nationally recognized expert in legal education, family law and profes-
sional ethics. She has authored numerous articles and books and lec-
tures extensively throughout the country to judges and lawyers. Her
book, ETHICAL IssUEs IN FAMILY REPRESENTATION is used in many
law schools to train future family law attorneys.

In The Future of Litigating an International Child Abduction Case
in the United States, Melissa Kucinski discusses the trends and chal-
lenges in the United States when litigating an international parental
child abduction case, including additional expenses and changes in the
law. She considers the use of the Uniform Child Custody Jurisdiction
and Enforcement Act as an alternative to using the Hague abduction
treaty as well as a new law to be implemented in the United States to
address these cases. She considers the complexities of handling an inter-
national child abduction case and how an awareness of these alterna-
tives will benefit practitioners who provide legal services to parents of
abducted children. Ms. Kucinski is a lawyer in Washington, D.C. She
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routinely consults on international custody, relocation, and abduction
matters throughout the United States and globally. She consulted for
the Hague Conference on Private International Law in the Netherlands
in 2013 on the Child Abduction and Child Protection treaties, is a mem-
ber of the U.S. Department of State’s Advisory Committee on Private
International Law, and is a Member of the Board of International So-
cial Service — USA. She is also a Fellow of the International Academy
of Family Lawyers. Her firm website is: www.mkfamilylawfirm.com.

Our next article considers the implications and advancements in
assisted reproductive technologies. It is entitled, The Legal and Medical
Ethics of Post-Mortem Sperm Retrieval on Behalf of Grandparents and
provides a guide to the law and ethics concerning post-mortem sperm
retrieval. It is co-authored by Laura Morgan and Hannah Morgan. In
addition to describing the medical procedure of post -mortem sperm
retrieval (PMSR), it surveys the case law, domestic and foreign, that has
addressed PMSR with a focus on PMSR on behalf of grandparents in
the legal context. It then surveys the medical ethics implicated in such
cases discussing guidelines and hospital protocols used for the proce-
dure. In conclusion, the authors argue that the law should follow the
lead of medical ethical considerations and focus not on the consent of
the deceased, but on the best interests of the child. Laura W. Morgan
owns and operates Family Law Consulting in Amherst, Massachusetts,
providing legal research and writing to family law attorneys nationwide,
in the form of memoranda, trial briefs, and appellate advocacy. She is
the author of CHILD SUPPORT GUIDELINES: INTERPRETATION AND AP-
PLICATION, the leading treatise on child support guidelines in the
United States, the co-author with Brett R. Turner of ATTACKING AND
DEFENDING MARITAL AGREEMENTS, numerous law review articles,
and she is a contributing author to family law manuals and compila-
tions. Laura can be reached at goddess@famlawconsult.com. Hannah
Morgan received a Bachelor of Arts in anthropology and biological sci-
ences from Vanderbilt University and a Master of Public Health from
Columbia University Mailman School of Public Health. She is currently
employed in New York City in the field of public health and health
policy research.

Dana Prescott is the author of our next article entitled, Bending the
Light of Social Science in Family Court: Epistemic Injustice and Episte-
mic Exceptionalism Matter. In this piece, Mr. Prescott examines the use
of expert testimony based on research that excludes entire groups or
includes only privileged populations. He argues that at a minimum, re-
search as applied to family courts should explicitly identify these limita-
tions. Mr. Prescott is a licensed attorney in Maine and Massachusetts,
and a Fellow of the International Academy of Family Lawyers and the
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American Academy of Matrimonial Lawyers. A member of the Jour-
nal Board, Dr. Prescott holds an MSW and a PhD in social work and
serves as an adjunct faculty member in social work at Simmons College
and Boston College. He may be contacted at dana@southernmainelaw.
com.

Beyond the Myth of Affluence: The Intersection of LGBTQ Family
Law and Poverty is written by Catherine Sakimura, the Deputy Direc-
tor and Family Law Director at the National Center for Lesbian Rights.
In the article she addresses the discrimination and challenges faced by
LGBTQ parents and parents of LGBTQ children in custody and guard-
ianship proceedings and the failures of the child welfare system, partic-
ularly the disproportionate impact on LGBTQ families of color. She
advocates for policy and legislative changes that would advance the
goal of providing meaningful legal rights and remedies for low-income,
nonbiological, LGBTQ parents. In 2012, Ms. Sakimura was named one
of the Best LGBT Lawyers under 40 by the National LGBT Bar Asso-
ciation. She is a co-author of the book LEsBIAN, GAY, BISEXUAL, AND
TRANSGENDER FaMILY Law.

In Changing Tax Laws and Support: Keeping Up as the Ground
Shifts, Nancy Chausow Shafer focuses on the tax law changes that could
impact child and spousal support. She examines the Tax Cuts and Jobs
Act passed in December 2017, including repeal of the alimony deduc-
tion and the temporary reduction of the dependent exemption, and the
financial impacts of the CARES Act and other legislative responses to
the COVID-19 pandemic. Because many of these tax law changes are
recent with no appellate decisions interpreting them she suggests argu-
ments that advocates can use in representing either payees or payors of
family support. Ms. Shafer is a principal in the Highland Park IL firm,
CHAUSOW SHAFER, PC, concentrating in matrimonial law, includ-
ing litigation, mediation and collaboration. She also accepts Child Rep-
resentation and Guardian ad Litem appointments. She is a Fellow of
the American Academy of Matrimonial Lawyers and a frequent pre-
senter at, and organizer of, continuing legal education programs. A fo-
cus of her energies is increasing the education of professionals and the
public on options for the divorce process, including collaborative
practice.

Our final article addresses the questions many legal professionals
have concerning cryptocurrency. In A Divorce Practitioner’s Bitcoin
Primer, the authors Richard West and Jonathan Fields discuss how
cryptocurrency can be classified, valued and taxed. They focus on the
divorce process and the challenges presented in discovering and divid-
ing these assets. A very helpful glossary of terms used in the article is
also included. Mr. West has been in practice for over 40 years and is the
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past president and a current Fellow of the Florida Chapter of the Amer-
ican Academy of Matrimonial Lawyers. He is also a Diplomate of The
American College of Family Trial Lawyers. He is a Fellow of the Inter-
national Academy of Family Lawyers, and past chair of the Florida
Bar’s Family Law Section. In 2020 he was named Orlando’s Family
Lawyer of the Year 2021, the fourth time he achieved this distinction.
Mr. Fields, a practicing attorney for nearly thirty years, is a founding
partner of Fields and Dennis, LLP, a matrimonial practice in Wellesley,
Massachusetts. Mr. Fields is widely published and speaks nationally on
topics ranging from trusts and inheritances in divorce, prenuptial agree-
ments, and cryptocurrency and divorce. He is an experienced divorce
mediator and has served as President of the Massachusetts Council on
Family Mediation. Mr. Fields was also one of four private lawyers ap-
pointed to the Massachusetts Trial Court Child Support Guidelines
Taskforce in 2016.

Our student comments also address current issues in social media
evidence, the pandemic and changes in family structures. They are: An
Overview of Authentication Methods for Social Media Evidence by Yas-
min Herdoiza; How to Stay-At-Home When You Have Two Homes:
Covid-19’s Effect on Co-Parenting and Child Custody by Madison Mc-
Bratney; and You, Me, and Dad?: An Update on the Progression of
Multi-Parent Families and the Governing Hand of a Child’s Best Interest
by Iris Siadatifard.

Our issue concludes with an extensive annotated bibliography of
articles related to the future of family law authored by Allen Rostron,
William R. Jacques Constitutional Law Scholar and Professor of Law at
the University of Missouri-Kansas City School of Law.

Mary Kay Kisthardt
Executive Editor
Kansas City, Missouri
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