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I. Introduction
The Defense of Marriage Act (“DOMA”)1 inherently con-

fronts constitutional principles of congressional authority and
fundamental rights.  A political recipe for reprieve, DOMA is the
ultimate crossroad of love and legislation.  It is the quintessential
embodiment of political strategy, showing disregard for a consti-
tutional check on congressional power and the constituents’
rights that Congress is entrusted to protect.

Congress passed DOMA in the wake of a milestone decision
from the Supreme Court of Hawaii.  Hawaii became the first
state to subject a marriage statute to strict scrutiny as a sex-based
classification.2  As a result, the Supreme Court of Hawaii found
that a statute restricting marriage to one man and one woman
was unconstitutional.  Threatened with nationwide implications
of such a ruling, Congress was desperate to avoid the ramifica-
tions of the Full Faith and Credit Clause (“FFCC”).3

Congress, being under such pressure, attempted to act ac-
cording to its authority granted to it by the FFCC.  The FFCC

* Mr. Vick practices law with Arnold & Itkin in Houston, Texas.
1 Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified as amended at 1

U.S.C. § 7 and 28 U.S.C. § 1738C).
2 Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).
3 U.S. CONST. art. IV, § 1.
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expressly grants Congress the ability to prescribe the manner and
effect of the FFCC.  The FFCC does not, however, allow Con-
gress to substantively exempt certain acts, records, or judicial
proceedings from full faith and credit.  Historically, Congress has
acted consistently with this grant of authority.  Congress has only
acted three other times under its FFCC power, and each action
was a procedural prescription for full faith and credit, not a sub-
stantive proscription.4  DOMA is the first time that Congress has
limited the scope of full faith and credit, exempting an entire
area of law from its purview.

When it passed DOMA, Congress effectively restricted ex-
isting constitutional rights.  DOMA poses a serious threat to fun-
damental personal privacy rights. By creating a sex-based
classification, DOMA impedes on a person’s right to choose a
spouse.  Additionally, a couple married in one state will not en-
joy the freedom to travel as a married couple and hold them-
selves out as such in sister states.  Decisions regarding whom to
marry and where to live fall within the penumbra of privacy
rights.  By creating a sex-based discrimination, DOMA impedes
on a person’s right to choose a spouse.

II. The Enactment of DOMA
DOMA came into existence, not as a congressional exercise

of wisdom and scrutiny, but in reaction to ethical, moral, and so-
ciological concerns.  In an effort to quell the implications of a
Hawaiian Supreme Court decision, Congress acted, pushing its
envelope of authority under the FFCC.  The result is a constitu-
tionally questionable exercise of congressional power creating a
troublesome restriction on fundamental rights.

A. History of DOMA

Congress passed DOMA in response to political frenzy.  The
Hawaiian Supreme Court decision in Baehr v. Lewin5 resounded
across the country, raising questions of law, morality, and sociol-
ogy.6  For the first time, a state supreme court subjected a state

4 See infra discussion in text at notes 45-63.
5 852 P.2d 44 (Haw. 1993).
6 H.R. REP. NO. 104-664, at 12 (1996), reprinted in 1996 U.S.S.C.A.N.

2905, 2905.
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statute restricting marriage to a man and woman to strict scrutiny
because it made a sex-based classification.7  The statute did not
pass strict scrutiny, and the court opened the door to legal, same-
sex marriages.8  Congress immediately began drafting its re-
sponse to the Hawaiian Supreme Court in an effort to circum-
vent the implications of the FFCC.9

Representative Canady, a Republican from Florida, submit-
ted the House Report in support of the Defense of Marriage
Act.10  Republican proponents of the bill emphasized the need to
prevent nationwide policy dictated by Hawaii.11  They feared the
Full Faith and Credit Clause would require all states to uphold
Hawaiian same-sex marriage licenses.  By doing so, the Hawaiian
court and legislature would effectively dictate public policy re-
garding marriage for all other forty-nine states.

The only means of preventing such extreme consequences,
according to the bill’s proponents, was to create some exception
to the FFCC.  The FFCC demands that acts, records, and judicial
proceedings “have the same full faith and credit in every court in
the United States.”12  Facially, this clause would require that
each state afford the same credit to same-sex marriage licenses as
Hawaii.  The FFCC, however, also expressly grants Congress the
ability to pass full faith and credit legislation.  By using this pro-
cedural authority to implement a substantive ban, Congress cir-
cumvented constitutional mandates.

B. Lack of Congressional Authority to Enact DOMA

The Full Faith and Credit Clause (FFCC) allows Congress to
make procedural prescriptions, not substantive proscriptions.
The FFCC states:

Full Faith and Credit shall be given in each State to the public Acts,
Records, and judicial Proceedings of every other State. And the Con-

7 Baehr, 852 P.2d at 68.
8 Baehr v. Miike, No. 91-1394, 1996 WL 694235, at *22 (Haw. Cir. Ct.

1996).
9 H.R. REP. 104-664; 28 U.S.C. 1738.

10 H.R. REP. 104-664.
11 Id.; Orrin Hatch, Hatch Voices Strong Support for Federal Marriage

Amendment, July 9, 2004, http://hatch.senate.gov/index.cfm?FuseAction=press
Releases.View&PressRelease_id=1100.

12 U.S. CONST. art. IV, § 1.



\\server05\productn\M\MAT\22-1\MAT102.txt unknown Seq: 4 29-MAY-09 14:03

108 Journal of the American Academy of Matrimonial Lawyers

gress may by general Laws prescribe the Manner in which such Acts,
Records and Proceedings shall be proved, and the Effect thereof.13

Congress may prescribe the manner in which states apply full
faith and credit.14  Congress may prescribe the effect of full faith
and credit.15  Congress may not, however, determine which acts,
records, or proceedings will be given full faith and credit.16

The second sentence of the FFCC is commonly referred to
as the “Effects Clause.”17  The fight over congressional authority
hinges upon interpreting the Effects Clause.  Some constitutional
scholars argue that, under the Effects Clause, Congress may pre-
scribe one state’s acts, records, or proceedings to have no effect
at all in other states.18  Other scholars argue that the Effects
Clause limits congressional ability to prescribe those effects, but
that Congress cannot entirely eliminate the effect.19

Defenders of DOMA argue that Congress may prescribe
that a law implemented in one state has no effect at all because
states maintain this right apart from DOMA.20  They argue that
states have inherent, traditional power and autonomy over fam-
ily law issues.21  The proponents of DOMA maintain that, while
the FFCC applies strictly to “judgments,” the FFCC applies more
loosely to “acts.”22  “As to judgments, the full faith and credit
obligation is exacting.”23  A “judgment” is one that is rendered
by a court with adjudicatory authority.24  Judgments from sister
states’ courts must be given strict full faith and credit to ensure

13 Id.
14 Id.
15 Id.
16 Id.
17 See, e.g., Emily J. Sack, The Retreat from DOMA:  The Public Policy of

Same-Sex Marriage and a Theory of Congressional Power under the Full Faith
and Credit Clause, 38 CREIGHTON L. REV. 507, 507 (2005).

18 Gillian E. Metzger, Congress, Article IV, and Interstate Relations, 120
HARV. L. REV. 1468, 1494 (2007).

19 Id. at 1495.
20 Linda J. Silberman, Can the Island of Hawaii Bind the World?  A Com-

ment on Same-Sex Marriage and Federalism Values, 16 QUINNIPAC L. REV. 191,
193 (1996).

21 Id.
22 Id. at 194.
23 Baker v. Gen. Motors Corp., 522 U.S. 222, 223 (1998).
24 Id.



\\server05\productn\M\MAT\22-1\MAT102.txt unknown Seq: 5 29-MAY-09 14:03

Vol. 22, 2009 The Defense of Marriage Act 109

finality of judgments.25  States are not compelled, however, to
adopt sister states’ laws if those laws contradict the public policy
and legitimate interest of that state.26  “A court may be guided
by the forum state’s public policy in determining the law applica-
ble to a controversy.”27  Therefore, DOMA defenders argue,
DOMA is superfluous legislation, restating a preexisting state
right.28  The right to determine family law matters regarding who
may or may not marry is left to the discretion of each state, ac-
cording to its own public policy.  The United States Supreme
Court, however, nullified that argument forty years ago in Lov-
ing v. Virginia, when it restricted state authority to regulate
marriage.29

DOMA’s opponents argue that Congress cannot unilaterally
eliminate an area of law from full faith and credit.30  The FFCC
states that “Full Faith and Credit shall be given . . . to the public
Acts, Records, and judicial Proceedings of every other State.”31

Therefore, given a strict reading of the FFCC in its entirety, Con-
gress may only prescribe the manner and effect of full faith and
credit, but may not substantively dictate which acts, records, and
proceedings are afforded full faith and credit.

This interpretation is consistent with the “ratcheting theory”
of congressional power.32  Under the ratcheting theory, Congress
is limited to a one-way “ratcheting” of constitutional mandates.33

Congress may only expand constitutional rights and privileges,
but may not limit them.34  Justice Brennan first proposed this
ratcheting theory in Katzenback v. Morgan.35

25 Id.
26 Id.
27 Id.
28 Silberman, supra note 20, at 193.
29 388 U.S. 1, 12 (1967) (holding that marriage is a fundamental right that

states cannot restrict without due process of law).  Because of the Court’s deci-
sion in Loving, states do not have unilateral authority to regulate marriage and
this federalist argument fails.

30 Sack, supra note 17, at 507.
31 U.S. CONST. art. IV, § 1 (emphasis added).
32 Paige E. Chabora, Congress’ Power Under the Full Faith and Credit

Clause and the Defense of Marriage Act, 76 NEB. L. REV. 604, 620 (1997).
33 Id.
34 Id.
35 384 U.S. 641, 651 (1966).
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Katzenbach dealt with Congress’s authority under section
five of the Fourteenth Amendment.36  The issue before the Court
was whether the Voting Rights Act was a Constitutional expres-
sion of congressional power under section five.37  The court
found that because section five is an express grant of congres-
sional authority, Congress is limited to a one-way ratcheting-up
of the Constitutional protections for which it was granted the au-
thority.38  Congress may only act to “carry out the objects the
amendments have in view, whatever tends to enforce submission
to the prohibitions they contain, and to secure to all persons the
enjoyment of perfect equality of civil rights.”39  The Court rea-
soned that section five does not grant Congress the power to ex-
ercise discretion in the other direction to enact “statutes so as in
effect to dilute equal protection and due process.”40  Accord-
ingly, the Court found the Voting Rights Act to be consistent
with Congress’s authority under section five of the Fourteenth
Amendment.

Similarly, the FFCC is an express grant of congressional au-
thority.41  The effects clause grants Congress specific authority to
prescribe the manner and the effect of full faith and credit.42  Be-
cause this is another express grant of authority, Congress’s action
is limited to the same one-way ratcheting.43  “The basic test is the
same . . . as in all cases concerning the express power of Congress
in relation to the reserved powers of the states.”44  DOMA is
another example of the power of Congress in relation to the re-
served powers of the states.  The constitutionality of DOMA
hinges upon the interpretation of Congress’s express grant of au-
thority under the FFCC in relation to the reserved powers of the
states to legislate according to their own public policy.  As such,
Congress cannot act to dilute the power of the FFCC.  The FFCC
demands that full faith and credit be given to the acts, records,
and proceedings of sister states.  Allowing Congress to eliminate

36 Id. at 646.
37 Id.
38 Id. at 651.
39 Id. at 650.
40 Id. at 651.
41 U.S. CONST. art. IV, § 1.
42 Id.
43 South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966).
44 Id.
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some acts or records from full faith and credit would dilute and
diminish the rights given under the FFCC.

C. Previous Actions

Congress has only acted under its FFCC authority on three
other occasions.  Each of those occasions was a procedural pre-
scription, not a substantive proscription.  The first exercise of
congressional FFCC authority came with the enactment of 28
U.S.C. § 1738 which codifies the constitutional requirements of
full faith and credit.  Congress acted a second time under this
authority when it passed the Parental Kidnapping Protection Act
(“PKPA”).45  The third exercise of Congress’s FFCC power came
with the enactment of the Child Support Orders Act.46

Section 1738 codifies the constitutional requirements of full
faith and credit.47  The statute, however, goes beyond the bounds
of the constitutional provision, broadening its effect.48  This stat-
ute extends the requirements of full faith and credit beyond the
state court systems and into the realm of the federal courts.49

Thus, 28 U.S.C. 1738 expanded the power of full faith and credit,
ratcheting-up those constitutional protections.

Section 1738 is a procedural guideline.  The statute sets forth
procedures for authenticating acts of any state, territory, or
United States possession.50  The statute then sets forth the proce-
dures by which other states, territories, or United States posses-
sions enforce those acts and judgments.51  Because the statute is
a procedural guideline, expanding the breadth of full faith and
credit, Congress acted consistently with its grant of authority
under the FFCC.

Congress also acted appropriately under its FFCC authority
when it enacted the PKPA.52  The purpose of the PKPA was to
“avoid jurisdictional competition and conflict between the

45 28 U.S.C. § 1738A (2000).
46 28 U.S.C. § 1738B (1997).
47 Compare 28 U.S.C. § 1738 (1948), with U.S. CONST. art. IV, § 1.
48 Id.
49 Daina B. Garonzik, Full Reciprocity for Tribal Courts from a Federal

Courts Perspective:  A Proposed Amendment to the Full Faith and Credit Act, 45
EMORY L.J. 723, 723 (1996).

50 28 U.S.C. § 1738.
51 Id.
52 28 U.S.C. § 1738A.
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states.”53  Congress deemed the PKPA necessary because of the
ambiguities that often arose between states regarding child cus-
tody orders.54  Courts often create child custody orders to be in
the best interest of the child.55  Because the child’s circumstances
frequently change, those orders seemed to lack finality and en-
forceability in sister states.56  To resolve that ambiguity, the
PKPA set forth guidelines by which states may enforce sister
states’ child custody orders.57  In so doing, Congress created pro-
cedural guidelines and expanded the breadth of the FFCC to ap-
ply consistently with child custody orders through the PKPA.58

Thus, Congress acted consistently with its FFCC authority be-
cause it set forth procedural guidelines to ratchet-up the effect of
the FFCC.

Congress acted similarly when it created the Child Support
Orders Act.59  Like child custody orders, the enforcement of
child support orders in sister states needed clarification.60  Courts
from state to state lacked uniformity in the application and crea-
tion of child support orders.61 Therefore, Congress created a set
of procedural guidelines for applying full faith and credit to the
child support orders of sister states.62  Before passage of the Act,
as with child custody orders, courts often did not give full faith
and credit to child support orders.63  By passing the Child Sup-
port Orders Act, Congress, again, increased the breadth of the
FFCC by establishing procedural guidelines by which states
should give full faith and credit.

53 H.R. 8406, 96th Cong. (2nd Sess. 1980).
54 Id.; Thompson v. Thompson, 484 U.S. 174, 180 (1988).
55 Thompson, 484 U.S. at 180.
56 Id.
57 28 U.S.C. § 1738A.  For example, the PKPA determines which courts

have jurisdiction to enter the custody orders and under what circumstances they
may be modified by another state.

58 Id.; Thompson, 484 U.S. at 180.
59 28 U.S.C. § 1738B.
60 Id.; S. REP NO. 103-361, at 2 (1994) reprinted in 1994 U.S.S.C.A.N.

3259, 3259.
61 S. REP. NO. 103-361, at 2.
62 28 U.S.C. § 1738B.  These guidelines established what the court should

do in the event that two other courts have issued support orders.  The statute
also determines which court has jurisdiction over the support orders and what
procedural steps the parties must take to modify and enforce those orders.

63 S. REP. NO. 103-361, at 3.
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DOMA was the fourth congressional exercise of FFCC
power.64  Unlike the other three full faith and credit statutes,
DOMA restricts the breadth of the FFCC.65  DOMA states:

No State, territory, or possession of the United States, or Indian tribe,
shall be required to give effect to any public act, record, or judicial
proceeding of any other State, territory, possession, or tribe respecting
a relationship between persons of the same sex that is treated as a
marriage under the laws of such other State, territory, possession, or
tribe, or a right or claim arising from such relationship.66

DOMA makes the application of full faith and credit to
same-sex marriages optional.  Congress, however, cannot make
permissive what is constitutionally mandatory; the legislature
cannot undercut a constitutional mandate.  DOMA sets forth no
procedural guidelines and does not work to create uniformity
among the states.67  DOMA does the opposite.  DOMA is a sub-
stantive alteration of the FFCC.  Where the FFCC demands that
full faith and credit be given to the acts, records, and proceedings
of sister states, DOMA exempts one category of records, mar-
riage licenses, from this requirement.  DOMA does not apply
unilaterally to marriages. Rather, it specifically targets same-sex
marriages.  By doing so, it fosters animosity and confusion
among the states and their citizens.  The effect of DOMA is that
marriages valid in one state may not be recognized at all in an-
other state, and people’s rights may vary greatly from state to
state.

Examining prior exercises of congressional authority under
the FFCC reveals the inconsistent and constitutionally questiona-
ble nature of Congress’s inception of DOMA.  Congress created
DOMA in reaction to a perceived political threat from Hawaii.
Congress attempted to exercise its power under the FFCC.  In
doing so, however, it limited the scope of full faith and credit by
eliminating same-sex marriage from this constitutional require-
ment.  Congress’s authority to enact DOMA is questionable, and
DOMA creates numerous restrictions on existing rights.

64 28 U.S.C. § 1738C (1996).
65 Id.
66 28 U.S.C. § 1738C.
67 See id.
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III. DOMA and the Privacy Penumbra
One of those restricted rights is the right to privacy.  The

broad right of privacy, as described in Roe v. Wade, encompasses
personal decisions regarding family relationships.68  The right to
choose one’s spouse is the essence of the personal family rela-
tionship that the right of privacy was intended to protect.

The right to choose a spouse falls within the penumbra of
privacy rights outlined by the Supreme Court in Griswold v. Con-
necticut.69  All constitutional rights carry with them a “penum-
bra” of unexpressed rights.70  The right to choose a spouse, like
the right to use a contraceptive, to choose a child’s education, or
to choose a course of study, is constitutionally implied.71  Such
rights are equally as important as any expressed constitutional
right, and are equally protected from congressional intrusion.72

DOMA, however, impedes the right to choose one’s spouse by
allowing some states to ignore the marital status of same-sex
couples.  Those couples are then confined to live in the state(s) in
which their marriage is recognized.

Proponents of DOMA argue that homosexual couples may
choose the state in which they live.  By doing so, they may choose
to live in a state that recognizes such a marriage.  Alternatively,
should that couple choose to relocate to another state that does
not condone such a marriage, the couple voluntarily relinquishes
their rights by subjecting themselves to the law of another state.
Confining same-sex couples to the state in which they are mar-
ried, however, violates basic notions of the freedom of associa-
tion, freedom to travel, and the right to freely choose a state of
residence.

IV. Conclusion
The full implications of DOMA remain unseen.  Recent de-

velopments, such as the vote against California’s Proposition 8,
and Connecticut condoning same-sex marriages, continue to stir

68 Roe v. Wade, 410 U.S. 113, 152-53 (1973).
69 381 U.S. 479, 484 (1965).
70 Id.
71 Id. at 483.
72 Id. at 484.
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this politically-charged, civil rights movement.73  Passionate ad-
vocates on both sides of the same-sex marriage debate will en-
sure a resolution to the issue of DOMA’s constitutionality.
Resolving that issue will certainly entail a look at the history,
text, and context in which DOMA was passed.

A glance at the history of DOMA reveals a politically fueled
backlash to a groundbreaking Hawaiian Supreme Court decision.
Scrambling to ease the concerns of constituents, many lawmakers
proposed and promoted DOMA as a resolution to the full faith
and credit implications of the Hawaiian Court’s decision.  With
little other authority to stand on, Congress acted under its FFCC
power to limit the breadth of that very same provision.  This con-
gressional action stands in stark contrast to the nature of Con-
gress’s previous acts under the FFCC.  Congress has, for the first
time, limited the scope of the FFCC and given states the option
to not give full faith and credit to a sister state.

Restricting fundamental rights is a dangerous game for Con-
gress.  Opponents of DOMA are certain to continue fighting, ad-
vocating its constitutional conflicts.  With equally passionate
supporters, the DOMA issues will not be resolved easily or
quickly.  DOMA presents one of the few pieces of legislation
dealing with such emotionally-charged, personal issues.  With
emotions high, and deeply personal issues at stake, both sides
become deeply and passionately ensconced in their ideas.  Such a
rarely personal issue puts the heart of DOMA truly at the inter-
section of love and legislation.

73 Voters in California voted for, and passed, Proposition 8, a statewide
ban on same-sex marriages, in California’s November 2008 election.  Jesse Mc-
Kinley, With Same-Sex Marriage, a Court Takes on the People’s Voice, N.Y.
TIMES, Nov. 21, 2008, at A18. The passage of Proposition 8 came with much
protest and controversy.
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