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and Nontraditional Families
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by
Nancy Levit*

This bibliography covers law review articles, A.L.R. entries,
and some web articles published between 2005 and 2008.  Arti-
cles for which the title is self-explanatory or that concern only a
single case, state, or statute are cited, but not annotated.

Articles relating to assisted reproductive technologies (in-
cluding embryo disputes and preconception agreements and ges-
tational surrogacy) can be found in Nancy Levit, Family Law in
the Twenty-first Century: An Annotated Bibliography, 21 J. AM.
ACAD. MATRIM. LAW. 271 (2008).
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Property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 222 R

Tax . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223 R

Torts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224 R

Trial Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224 R

Adoption (see also Lesbian, Gay, Bisexual, and
Transgendered Parents)

Richard R. Bradley, Making a Mountain Out of a Molehill: A
Law-and-Economics Defense of Same-Sex Foster Care Adop-
tions, 45 FAM. CT. REV. 133 (2007) (using comparative interna-
tional data and economics to argue that homosexual partners
should be able to adopt children from foster care).

June Carbone, The Role of Adoption in Winning Public Recogni-
tion for Adult Partnerships, 35 CAP. U. L. REV. 341 (2006) (exam-
ining the role of adoption in garnering acceptance of adult
relationships that do not have legal sanction).

Christopher Colorado, Note, Tying the Braid of Second-Parent
Adoptions—Where Due Process Meets Equal Protection, 74
FORDHAM L. REV. 1425 (2005) (urging heightened constitutional
protection for the liberty interests implicit in second parent
adoption).

Sacha Coupet, Swimming Upstream Against the Great Adoption
Tide: Making the Case for “Impermanence,” 34 CAP. U. L. REV.
405 (2005) (urging consideration of long-term kinship caregiving
in lieu of  taking children away from their families to give them
up for permanent adoption).
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Angela Chaput Foy, Adult Adoption and the Elder Population, 8
MARQ. ELDER’S ADVISOR 109 (Fall 2006) (explaining the differ-
ences between adult and child adoption and examining the law of
states where it is available).

Solangel Maldonado, Discouraging Racial Preferences in Adop-
tions, 39 U.C. DAVIS L. REV. 1415 (2006) (observing that many
Americans seek international adoptions based on the myth that
no healthy infants are available for adoption in America, and
drawing on empirical evidence to condemn agencies’ practices of
race-matching).

David D. Meyer, A Privacy Right to Public Recognition of Family
Relationships? The Cases of Marriage and Adoption, 51 VILL. L.
REV. 891 (2006) (arguing that after Lawrence v. Texas the right
to privacy has come full circle to encompass a right to public rec-
ognition of private relationships).

Richard F. Storrow, Rescuing Children from the Marriage Move-
ment: The Case Against Marital Status Discrimination in Adop-
tion and Assisted Reproduction, 39 U.C. DAVIS L. REV. 305
(2006) (dismantling the idea that heterosexuals-only marriage is
best for children of the union, critiquing marriage as a proxy for
parental fitness, and urging a reconciliation of the law regarding
step-parent and second-parent adoptions).

Michael S. Wald, Adults’ Sexual Orientation and State Determina-
tions Regarding Placement of Children, 40 FAM. L.Q. 381 (2006)
(reviewing social science literature assessing the emotional
health, cognitive abilities and school performance of children liv-
ing with gay and lesbian parents and finding an absence of evi-
dence of negative consequences).

Tanya M. Washington, Throwing Black Babies Out With the
Bathwater: A Child-Centered Challenge to Same-Sex Adoption
Bans, 6 HASTINGS RACE & POVERTY L.J. 1 (2009) (arguing that
bans on adoption by gay and lesbian parents disproportionately
impact black orphans by relegating some of them to institutional
care).

Rhonda Wasserman, Are You Still My Mother?: Interstate Recog-
nition of Adoptions by Gays and Lesbians, 58 AM. U. L. REV. 1
(2008) (evaluating under the Full Faith and Credit Clause
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whether states are obligated to recognize adoptions performed in
other states if the adopting parents are gay or lesbian).

Robin Fretwell Wilson & W. Bradford Wilcox, Bringing Up
Baby: Adoption, Marriage and the Best Interests of the Child, 14
WM. & MARY BILL RTS. J. 883 (2006) (drawing on social science
literature regarding children’s interests to argue for a hierarchy
of preferences for adoptive families—placement first with a mar-
ried couple, second with a single parent, and then third with an
unmarried couple).

Barbara Bennett Woodhouse, Waiting for Loving: The Child’s
Fundamental Right to Adoption, 34 CAP. U. L. REV. 297 (2005)
(discussing the extension of the rationale of Loving v. Virginia to
children awaiting adoption as a theory to challenge unconstitu-
tional barriers to adoption).

Marisa Gonzalez, Comment, If You Can’t Fix It, You’ve Got to
Stand It: Lofton v. Secretary of Department of Children and
Family Services and the Florida Adoption Statute’s Discrimina-
tion Against Homosexuals and Foster Children, 7 WHITTIER J.
CHILD & FAM. ADVOC. 277 (2008).

Debra E. Guston & William S. Singer, The State of Gay and Les-
bian Adoption in New Jersey, 239 N.J. LAW. 35 (Apr. 2006) (New
Jersey).

Christopher D. Jozwiak, Lofton v. Secretary of the Dep’t of Chil-
dren & Family Services: Florida’s Gay Adoption Ban Under Irra-
tional Equal Protection Analysis, 23 LAW & INEQ. 407 (2005)
(Florida).

Cynthia R. Mabry, Opening Another Exit from Child Welfare for
Special Needs Children—Why Some Gay Men and Lesbians
Should Have the Privilege to Adopt Children in Florida, 18 ST.
THOMAS L. REV. 269 (2005) (Florida).

David D. Meyer, Palmore Comes of Age: The Place of Race in
the Placement of Children, 18 U. FLA. J.L. & PUB. POL’Y 183
(2007).
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Jeffrey A. Parness, Adoption Notices to Genetic Fathers: No to
Scarlet Letters, Yes to Good-Faith Cooperation, 36 CUMB. L. REV.
63 (2005-06) (Florida).

Spenser B. Ross, Finstuen v. Crutcher: The Tenth Circuit Delivers
a Significant Victory for Same-Sex Parents With Adopted Chil-
dren, 85 DENV. U. L. REV. 685 (2008) (Tenth Circuit).

Elizabeth J. Samuels, Time to Decide? The Laws Governing
Mothers’ Consents to the Adoption of Their Newborn Infants, 72
TENN. L. REV. 509 (2005).

Nicole M. Shkedi, Comment, When Harry Met Lawrence: Al-
lowing Gays and Lesbians to Adopt, 35 SETON HALL L. REV. 873
(2005).

Sean M. Smith, Recent Development, The “Hawaiianness” of
Same-Sex Adoption, 30 U. HAW. L. REV. 517 (2008) (Hawaii).

Robert G. Spector, The Unconstitutionality of Oklahoma’s Stat-
ute Denying Recognition to Adoptions by Same-Sex Couples
From Other States, 40 TULSA L. REV. 467 (2005) (Oklahoma).

Mark Strasser, Lawrence, Lofton, and Reasoned Judgment: On
Who Can Adopt and Why, 18 ST. THOMAS L. REV. 473 (2005).

Second Parent Adoption

Heather Buethe, Note, Second-Parent Adoption and the Equita-
ble Parent Doctrine: The Future of Custody and Visitation Rights
for Same-Sex Partners in Missouri, 20 WASH. U. J.L. & POL’Y 283
(2006) (Missouri).

Jason N.W. Plowman, Note, When Second-Parent Adoption Is the
Second-Best Option: The Case for Legislative Reform as the Next
Best Option for Same-Sex Couples in the Face of Continued Mar-
riage Inequality, 11 SCHOLAR 57 (2008).
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Alternative Dispute Resolution1

Nadine A. Gartner, Lesbian (M)otherhood: Creating an Alterna-
tive Model for Settling Child Custody Disputes, 16 LAW & SEXU-

ALITY 45 (2007) (urging lesbian mothers to use mediation,
separate from the judicial system and perhaps supported by local
volunteer centers, to privately determine custody).

Mark J. Hanson, Moving Forward Together: The LGBT Commu-
nity and the Family Mediation Field, 6 PEPP. DISP. RESOL. L.J.
295 (2006) (exploring ways that the LGBT community has used
mediation since the 1970s to assist in dissolution of relationships
as well as specific issues that arise during mediation with sexual
minorities).

Rikk Larsen & Crystal Thorpe, Elder Mediation: Optimizing Ma-
jor Family Transitions, 7 MARQ. ELDER’S ADVISOR 293 (2006)
(explaining issues that arise in elder law that may be appropriate
for mediation such as estate planning issues, inheritance disputes
and medical treatment decisions and special processes for elder
mediation).

Robert E. Emery & Kimberly C. Emery, Should Courts or Par-
ents Make Child-Rearing Decisions? Married Parents as a Para-
digm for Parents Who Live Apart, 43 WAKE FOREST L. REV. 365
(2008).

Melissa Lombreglia, Note, The Calm After the Storm: Using Me-
diation to Resolve Parenting Disputes in the Wake of Natural Di-
sasters, 46 FAM. CT. REV. 395 (2008).

Ralph A. Peeples et al., It’s the Conflict, Stupid: An Empirical
Study of Factors That Inhibit Successful Mediation in High-Con-
flict Custody Cases, 43 WAKE FOREST L. REV. 505 (2008).

Bankruptcy
Jackie Gardina, The Perfect Storm: Bankruptcy, Choice of Law,
and Same-Sex Marriage, 86 B.U. L. REV. 881 (2006) (discussing

1 For additional entries on this topic, see Nancy Levit, Family Law in the
Twenty-first Century: An Annotated Bibliography, 21 J. AM. ACAD. MATRIM.
LAW. 271, 371-76 (2008).
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the absence of choice of law rules for bankruptcy cases and what
rules should apply when participants in civil unions or same-sex
marriages go into bankruptcy).

Judith K. Fitzgerald, We All Live in a Yellow Submarine:
BAPCPA’s Impact on Family Law Matters, 31 S. ILL. U. L.J. 563
(2007).

Erin K. Healy, Comment, It Depends: Prioritizing Function Over
Form to Evaluate a Debtor’s Dependency Relationships in Con-
sumer Bankruptcy, 22 EMORY BANKR. DEV. J. 185 (2005).

Eric S. Nguyen, Parents in Financial Crisis: Fighting to Keep the
Family Home, 82 AM. BANKR. L.J. 229 (2008).

Anthony Michael Sabino, Violence of Action: The Bankruptcy
Code, Domestic Relations Law, and the New War With State Pro-
bate Law, 19 QUINNIPIAC PROB. L.J. 264 (2006).

Child Custody, Parenting, and Visitation (see also
Families—Changing Rights and Responsibilities)

Custody
Linda S. Anderson, Protecting Parent-Child Relationships: Deter-
mining Parental Rights of Same-Sex Parents Consistently Despite
Varying Recognition of Their Relationship, 5 PIERCE L. REV. 1
(2006) (considering a variety of issues that surface when same-
sex parents move to a state that does not recognize their union).

Burgess C. Bradshaw, Comment, LGBT Parents—Where Do
Their Child Custody Disputes Belong?, 5 J. AM. ARB. 405 (2006)
(urging LGBT parents to use arbitration to resolve custody
disputes).

Christy M. Buchanan & Parissa L. Jahromi, A Psychological Per-
spective on Shared Custody Arrangements, 43 WAKE FOREST L.
REV. 419 (2008) (reviewing psychological studies about chil-
dren’s well-being in various types of custody arrangements, such
as joint custody and sole custody with high visitation).

David D. Meyer, The Constitutional Rights of Non-custodial Par-
ents, 34 HOFSTRA L. REV. 1461 (2006) (critiquing the rationales
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used to limit the child-rearing authority of non-custodial
parents).

Michelle Ognibene, A Constitutional Analysis of Grandparents’
Custody Rights, 72 U. CHI. L. REV. 1473  (2005) (tracing the con-
stitutional bases for grandparents’ custody rights when grandpar-
ents fill parent-like roles).

Alison M. Schmeider, Note, Best Interests and Parental Presump-
tions: Bringing Same-Sex Custody Agreements Beyond Preclusion
by the Federal Defense of Marriage Act, 17 WM. & MARY BILL

RTS. J. 293 (2008) (arguing that the Full Faith and Credit Clause
and the Parental Kidnapping Prevention Act require recognition
of custody agreements created in other states between same-sex
couples, despite the federal and state DOMAs).

Katherine M. Swift, Parenting Agreements, the Potential Power of
Contract, and the Limits of Family Law, 34 FLA. ST. U. L. REV.
913 (2007) (arguing that courts should not trump parenting con-
tracts with best interests analysis in custody determinations).

Richard A. Warshak, Punching the Parenting Time Clock: The
Approximation Rule, Social Science, and the Baseball Bat Kids,
45 FAM. CT. REV. 600 (2007) (critiquing the ALI’s approxima-
tion rule).

American Bar Association, Educating the Client About Custody,
30 FAM. ADVOC. 20 (Winter 2008).

Thomas D. Arnhold, Practical Tips for Handling Children’s Is-
sues When One Parent Is in the Military, 77 J. KAN. B.A. 16 (June
2008).

Barbara Ann Atwood, The Uniform Representation of Children
in Abuse, Neglect, and Custody Proceedings Act: Bridging the Di-
vide Between Pragmatism and Idealism, 42 FAM. L.Q. 63 (2008).

Kari J. Carter, Note, The Best Interest Test and Child Custody:
Why Transgender Should Not Be a Factor in Custody Determina-
tions, 16 HEALTH MATRIX 209 (Winter 2006).
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Ariana S. Cooper, Note, Free Exercise Claims in Custody Battles:
Is Heightened Scrutiny Required Post-Smith?, 108 COLUM. L.
REV. 716 (2008).

Richard A. Crain, Choosing the Best Custody Expert Witness, 30
FAM. ADVOC. 12 (Spring 2008).

Jeffrey A. Dodge, Note, Same Sex Marriage and Divorce: A Pro-
posal for Child Custody Mediation, 44 FAM. CT. REV. 87 (2006).

Katherine Hunt Federle, Righting Wrongs: A Reply to the Uni-
form Law Commission’s Uniform Representation of Children in
Abuse, Neglect, and Custody Proceedings Act, 42 FAM. L.Q. 103
(2008).

Alan M. Jaffe & Diana Mandeleew, Essentials of a Forensic Child
Custody Evaluation, 30 FAM. ADVOC. 16 (Spring 2008).

Marygold S. Melli & Patricia R. Brown, Exploring a New Family
Form—The Shared Time Family, 22 INT’L J.L. POL’Y & FAM. 231
(2008).

Christopher Missick, Comment, Child Custody Protections in the
Servicemembers Civil Relief Act: Congress Acts to Protect Parents
Serving in the Armed Forces, 29 WHITTIER L. REV. 857 (2008).

National Conference of Commissioners on Uniform State Laws,
Uniform Representation of Children in Abuse, Neglect, and Cus-
tody Proceedings Act, 42 FAM. L.Q. 1 (2008).

Susan L. Pollet & Melissa Lombreglia, A Nationwide Survey of
Mandatory Parent Education, 46 FAM. CT. REV. 375 (2008).

Parenting

Laura Nicole Althouse, Three’s Company? How American Law
Can Recognize a Third Social Parent in Same-Sex Headed Fami-
lies, 19 HASTING WOMEN’S L.J. 171 (2008) (drawing on the Cana-
dian decision in A.A. v. B.B., the author urges recognition of two
primary parents and a third parent who would have limited social
rights).

Mary Patricia Byrn, From Right to Wrong: A Critique of the 2000
Uniform Parentage Act, 16 UCLA WOMEN’S L.J. 163 (Winter/



\\server05\productn\M\MAT\22-1\MAT103.txt unknown Seq: 10 29-MAY-09 14:26

178 Journal of the American Academy of Matrimonial Lawyers

Spring 2007) (critiquing the 2000 Uniform Parentage Act for fail-
ing to recognize that children conceived through assisted repro-
ductive technologies to same-sex couples have two parents).

June Carbone, The Legal Definition of Parenthood: Uncertainty
at the Core of Family Identity, 65 LA. L. REV. 1295 (2005) (exam-
ining various bases for determining parenthood, including mari-
tal presumptions, biology, and de facto parenting).

Deborah L. Forman, Married with Kids and Moving: Achieving
Recognition for Same-Sex Parents Under the Uniform Parentage
Act, 4 WHITTIER J. CHILD & FAM. ADVOC. 241 (2005) (question-
ing whether parental rights for same-sex parents that are recog-
nized in one state will carry over to another state that has a
DOMA).

Mellisa Holtzman, Definitions of the Family as an Impetus for Le-
gal Change in Custody Decision Making: Suggestions From an
Empirical Case Study, 31 LAW & SOC. INQUIRY 1 (Winter 2006)
(maintaining that having courts adopt expansive definitions of
family may place children in the position of having legal relation-
ships with parents with whom children have no emotional con-
nection and suggesting that a children’s rights approach instead
will best protect children’s attachment relationships).

Melanie B. Jacobs, Why Just Two? Disaggregating Traditional Pa-
rental Rights and Responsibilities to Recognize Multiple Parents, 9
J.L. & FAM. STUD. 309 (2007) (arguing that the rights of
parenthood should accompany financial, emotional and func-
tional investments in a child’s life rather than the biological con-
tribution to creating the child).

Laura T. Kessler, Community Parenting, 24 WASH. U. J.L. &
POL’Y 47 (2007) (drawing on social science research to urge legal
recognition of multiple parents in a child’s life).

John G. New, Note, “Aren’t You Lucky to Have Two Mamas?”:
Redefining Parenthood in Light of Evolving Reproductive Tech-
nologies and Social Change, 81 CHI.-KENT L. REV. 773 (2006)
(reviewing various state definitions of parentage as well as defini-
tions under the Uniform Parentage Acts of 1973 and 2000 and
assessing what factors—genetic ties, gestational roles, and
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parenting responsibilities and emotional attachment—should
play a role in determining who is a child’s parent).

Rachel E. Shoaf, Note, Two Mothers and Their Child: A Look at
the Uncertain Status of Nonbiological Lesbian Mothers Under
Contemporary Law, 12 WM. & MARY J. WOMEN & L. 267 (2005)
(examining various different theories of functional parenthood,
including equitable parenthood, de facto parenthood, and in loco
parentis, and applying theories of  equitable estoppel in the con-
text of parental rights).

Lynn D. Wardle, Form and Substance in Parentage Law, 15 WM.
& MARY BILL RTS. J. 203  (2006) (arguing that children develop
best in households with both a mother and father and that legal
rules should favor dual gender arrangements).

June Carbone, From Partners to Parents Revisited: How Will
Ideas of Partnership Influence the Emerging Definition of Califor-
nia Parenthood, 7 WHITTIER J. CHILD & FAM. ADVOC. 3 (2007)
(California).

Jessica Hawkins, My Two Dads: Challenging Gender Stereotypes
in Applying California’s Recent Supreme Court Cases to Gay
Couples, 41 FAM. L.Q. 623 (2007) (California).

Melanie B. Jacobs, Applying Intent-Based Parentage Principles to
Nonlegal Lesbian Coparents, 25 N. ILL. U. L. REV. 433 (2005).

Nancy G. Maxwell & Richard Donner, The Psychological Conse-
quences of Judicially Imposed Closets in Child Custody and Visi-
tation Disputes Involving Gay or Lesbian Parents, 13 WM. &
MARY J. WOMEN & L. 305 (2006).

Sara Xochitl Orozco, K.M. v. E.G., Elisa B. v. Superior Court,
and Kristine H. v. Lisa R.: Intent and Biology in California’s Les-
bian Parenting Cases, 46 JURIMETRICS J. 421 (2006) (California).

Nicole L. Parness, Comment, Forcing a Square Into a Circle: Why
Courts Are Straining to Apply the Uniform Parentage Act to Gay
Couples and Their Children, 27 WHITTIER L. REV. 893 (2006)
(California).



\\server05\productn\M\MAT\22-1\MAT103.txt unknown Seq: 12 29-MAY-09 14:26

180 Journal of the American Academy of Matrimonial Lawyers

Richard E. Redding, It’s Really About Sex: Same-Sex Marriage,
Lesbigay Parenting, and the Psychology of Disgust, 15 DUKE J.
GENDER L. & POL’Y 127 (2008).

Lawrence Schlam, Standing in Third-Party Custody Disputes in
Arizona: Best Interests to Parental Rights—and Shifting the Bal-
ance Back Again, 47 ARIZ. L. REV. 719 (2005) (Arizona).

Courtney Trimacco, Note, K.M. v. E.G., My Two Moms: Califor-
nia Courts Hold That a Child Can Have Two Natural Mothers, 38
U. TOL. L. REV. 1065 (2007) (California).

William B. Turner, The Lesbian de Facto Parent Standard in
Holtzman v. Knott: Judicial Policy Innovation and Diffusion, 22
BERKELEY J. GENDER L. & JUST. 135 (2007) (Wisconsin).

Stepparenting

Megan S. Calvo, Note, Uniform Parentage Act—Say Goodbye to
Donna Reed: Recognizing Stepmothers’ Rights, 30 W. NEW ENG.
L. REV. 773 (2008) (arguing that the Uniform Parentage Act
should give stepmothers standing in maternity suits).

Margaret M. Mahoney, Stepparents as Third Parties in Relation to
Their Stepchildren, 40 FAM. L.Q. 81 (2006) (exploring the law of
stepparent visitation and the factors limiting the legal rights of
stepparents, such as protection of the rights of noncustodial bio-
logical parents as well as the variety of differing stepparent
arrangements).

Melissa Murray, The Networked Family: Reframing the Legal Un-
derstanding of Caregiving and Caregivers, 94 VA. L. REV. 385
(2008) (suggesting ways to legally recognize familial caregiving
networks—by expanding the category of parenthood or creating
alternative statuses that are afforded some legal protection).

Peter Wendel, Inheritance Rights and the Step-Partner Adoption
Paradigm: Shades of the Discrimination Against Illegitimate Chil-
dren, 34 HOFSTRA L. REV. 351 (2005) (sorting through various
state rules concerning stepparent and steppartner adoption and
inheritance rights).
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Barbara Busharis, A Very Brady Conflict: Are Stepparents “Close
Family Members”?, 26 TRIAL ADVOC. Q. (Fall 2007).

John C. Ruck, Discipline of Stepchildren by Stepparents in Cases
Involving Joint Custody, 87 MICH. B.J. 39 (Oct. 2008) (Michigan).

Lawrence Schlam, Third Party “Standing” and Child Custody
Disputes in Washington: Non-Parent Rights—Past, Present, and
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