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The Lawyer as Guardian ad Litem:
Should ‘“Status” Make Expert
Opinions “All-In” and Trump
“Gatekeeping” Functions by
Family Courts?

by
Dana E. Prescott* and Diane A. Tennies**

Introduction

To promptly answer the question in the title, federal law,
state legislative enactments and state case law and rulemaking
have, over the past four decades, created a unique exception to
admissibility of guardian ad litem (GAL) facts and opinions in
reports and testimony.! This extraordinary exception to the rules
of evidence and a century of case law essentially waives expert

* Dana E. Prescott, JD, MSW, PhD, is a lawyer licensed in Maine and
Massachusetts and a rostered GAL who practices in Saco, Maine with Prescott,
Jamieson, & Murphy Law Group LLC. He may be contacted at
danap@maine.rr.com. The opinions expressed in this article are those of the
authors and may not reflect the opinions of the AAML or the AAML Journal.

** Diane A. Tennies, PhD, LADC is a forensic psychologist in Bangor,
Maine and a rostered GAL. She may be contacted at datphd@aol.com

1 See Marcia M. Boumil, Cristina F. Freitas, & Debbie F. Freitas, Legal
and Ethical Issue Confronting Guardian ad Litem Practice, 13 J.L. & Fam.
Stup. 43, 65-66 (2011) (“Inclusion of ‘ultimate issue’ recommendations in the
GAL report is equally controversial. Ultimate issue recommendations opine on
the issues awaiting resolution by the court, such as custody or visitation ar-
rangements. Many states permit GALs to make ultimate issue recommenda-
tions in their report, and a majority of GALs do include such recommendations.
Indeed, judges often request them.”); See In re Caleb M., 159 A.3d 345, 348
(Me. 2017) (“The admission of GAL reports in evidence is specifically author-
ized by statute. 22 M.R.S. § 4005(1)(D) (2016); see also M.R. Evid. 802 (provid-
ing that hearsay is not inadmissible if a statute provides for its admissibility); In
re Chelsea C., 884 A.2d 97, 101 (Me. 2005) (“[T]here is no question that the
Legislature may authorize court consideration of the contents of guardian ad
litem reports as an exception to the hearsay rule.”). Thus, the admission of
GAL reports at earlier stages in the proceedings comported with the law and
allowed the court, at each stage, to rely on the report to the extent it deemed



\\jciprod01\productn\ M\MAT\30-2\MAT202.txt unknown Seq: 2 10-MAY-18 9:16

380 Journal of the American Academy of Matrimonial Lawyers

qualifications, methodology, and reliability thresholds, applicable
in all other federal and state courts across the country. As such,
by legislative fiat but within constitutional proscriptions, a GAL
may provide data to the court in the form of hearsay or other
third-party information and then select and connect the data to
an opinion on the ultimate issue in a child custody or child mal-
treatment case.?

In many cases involving children, the lack of familial re-
sources, poverty, and the absence of affordable and experienced
attorneys, or the need of family law courts to expeditiously pro-
cess voluminous and complex cases, may limit testimony to a few
hours or a day and to the parties and a few lay witnesses. What
has thereby evolved in place of adequate time or resources is a
powerful adjunct to the family court system and its fact finding
and constitutionally-grounded judicial role: the GAL as investi-
gator and expert on the disposition of rights and responsibilities
for a family.?

appropriate in light of all of the evidence presented or the agreement of the
parties.”).

2 See Resa M. Gilats, Out-of-Court Statements in Guardian ad litem Writ-
ten Reports and Oral Testimony, 33 WM. MitrcHELL L. Rev. 911, 930 (2006)
(“In the context of the GAL role, the GAL should evaluate carefully the proba-
tive value of the oral out-of-court statements they incorporate in their written
reports and oral testimony. If challenged on these statements, a GAL should be
prepared to explain the importance or significance of the statement relative to
any prejudice.”); But see Toms v. Toms, 98 S.W.3d 140, 144 (Tenn. 2003) (“We
conclude that the guardian ad litem’s reports were hearsay and that the trial
court erred in relying upon the reports as the basis for its custody determina-
tion.”); In re Guardianship of Stamm v. Crowley, 91 P.3d 126, 130 (Wash. Ct.
App. 2004) (“We hold that the trial court has discretion under ER 702 to permit
a [guardian ad litem] to testify to his or her opinions if the court is persuaded
the testimony will be of assistance, and may state the basis for those opinions,
including hearsay.”). Other sources may be found in a very helpful article, Mar-
garet Dore, The Stamm Case and Guardians ad Litem, 16 ELDER L. 3 (2004).

3 For a discussion of the controversy which led to significant changes to
the ethical role and legal duties of GALs in Maine, see Dana E. Prescott, Incon-
venient Truths: Facts and Frictions in Defense of Guardians ad Litem for Chil-
dren, 67 ME. L. Rev. 43 (2014); Dana E. Prescott, The New Phoenix: Maine’s
Innovative Standards for Guardians ad Litem, 69 ME. L. Rev. 67 (2017). The
creation of Maine’s GAL Review Board by statute, of which the authors serve
as chair and vice-chair, and extensive changes in qualifications, training, and
accountability of GALs as implemented by the Maine Supreme Judicial Court
are illustrative of these efforts. See Guardians ad Litem (GALs), MAINE.GOV
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The specific definition, scope, and role of a GAL differs
from state-to-state.* The evolution in child protection cases arose
because of the need to protect children from testifying in non-
criminal proceedings and to try to protect children without expo-
sure to adversarial and/or traumatic experiences in court.’> In
cases between two (or more) parents, it is the adult choices (with
allies and opponents) that generates the duration and intensity of
parental conflict. GALs thereby become involved as adjunct to
that historical parens patriae authority of the family court;
whether arising from child maltreatment or chronic child custody
conflict.6

This article is not about the role of a GAL in its most com-
mon form. Although courts have struggled with and imposed
constraints on the hybrid role of GALs as trial attorney or wit-
ness for a child in judicial proceedings for decades, the practical
reality is that these forms of advocacy are within the traditional
bounds of becoming and being a lawyer.” Despite many years of

http://www.courts.maine.gov/maine_courts/family/gal/index.html (last visited
Dec. 7, 2017); Maine Rules for Guardians ad Litem, MAINE.Gov (Oct. 4, 2016),
http://www.courts.maine.gov/maine_courts/family/gal/Maine %20Rules %20for
%20Guardian %20ad %20Litem %202016-10-5.pdf.

4 See Margaret E. Sjostrom, What’s a GAL to Do?: The Proper Role of
Guardians Ad Litem in Disputed Custody and Visitation Proceedings, 24 CHILD.
LecaL Rts. J. 1, 2 (2004) (“GAL roles generally fall into one of three catego-
ries: advocate for the child (advocate), champion for the child’s best interests
(champion, or factfinder for the court (factfinder)”).

5 See generally Josephine A. Bulkley, Evidentiary and Procedural Trends
in State Legislation and Other Emerging Legal Issues in Child Sexual Abuse
Cases, 89 Dick. L. Rev. 645 (1984).

6 See, e.g., C.EW.v.D.EW, 845 A.2d 1146, 1149-50 (Me. 2004) (“When
exercising its parens patriae power, the court puts itself in the position of a
‘wise, affectionate, and careful parent’ and makes determinations for the child’s
welfare, focusing on “what is best for the interest of the child” and not on the
needs or desires of the parents. The now familiar ‘best interest of the child
standard, codified in Maine beginning in 1984, stands as the cornerstone of the
parens patriae doctrine. The standard is currently codified in section 1653(3)
and is expressed as a series of separate but related factors. The standard, as
codified, embodies the same parens patriae authority in judicial proceedings as
extant under common law.”).

7 For a well-reasoned and thorough historical analysis, see Morgan v.
Getter, 441 S.W.3d 94, 106 (Ky. 2014) (“We are brought thus to the GAL aspect
of this case, and that aspect, too, has an historical context. While we can again
do little more than touch on some of the highlights of that history, that back-
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debate, court-appointed GALs serve these roles without too
much controversy, including in investigatory and advisory capaci-
ties, participation in other critical events like mediation or pro-
viding data for psychological evaluations, and collaboration with
lawyers and families designing interventions intended to facili-
tate co-parenting plans and reduce conflict.

The scope of this article is specific to the role of lawyers,
appointed as GALs, to write a report which is admissible in evi-
dence at trial by statute or case law and which may provide an
expert opinion on the ultimate issues in the case.® This opinion
can extend to summarizing and opining on physical and legal cus-
tody, attachments and bonding, overnights for young children,
relocation and its emotional impact on a child, interpersonal vio-
lence, interpretation of mental health treatment and diagnoses,
and other conclusory data about a parent, child, or family sys-
tem.” What is deeply troubling is the notion that the GAL may
implicitly or explicitly apply targeted and curated research with-
out understanding sampling, validity and reliability, general-
izability, qualitative or quantitative, or mixed methods research,
or any fundamentals that may lead to consensus in social science
or child custody research.1?

ground is necessary to orient our discussion. The term ‘guardian ad litem’ is
very much a chameleon. According to one commentator, the term is employed
in all of the United States’ fifty-six jurisdictions, but in no two of them does it
have exactly the same meaning.”).

8 Lawyers are the focus of this discussion, but the same arguments can be
extrapolated to any GAL not independently qualified to give an expert opinion
under state law.

9 This point is not going to be repeated throughout this article, but
mental health professionals are not much in agreement on prediction and relia-
bility of data and may confuse conceptual models with reliable or generalizable
research data. There is also the inevitable self-perpetuating market for experts
which is based upon no more than self-published literature in journals which
are self-peer reviewed. A judge may, in some courtrooms, decline to allow these
opinions to be admitted even if a report is admitted. This is not about weight of
evidence but admission of expert opinion-by-status alone. The authors have ob-
served judges decline to hear such evidence even if statutorily admissible but
that is hardly uniform, and many lawyers do not make appropriate and timely
objections given the systems’ social norms.

10 The debate over the appropriateness of psychological testing in parent-
ing evaluations discussed in this issue is one example.
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As the saying goes, the “ship has sailed” along now for de-
cades but that does not mean that a reconsideration of policy and
practice for families should not occur through interdisciplinary
discussion and re-invention of rules and court systems. This arti-
cle, therefore, concerns a form of expert opinion which by statute
and rule does not require more than mere status driven by a
court order appointing the GAL. This is not a challenge to the
need for GALs in an investigatory role, for that is a necessity
given the variety of family conflict and ethical limitations on judi-
cial roles as described below. The challenge is to require no less a
standard of qualification, training, and knowledge than would be
expected from any expert in any court so that families receive the
same “gate-keeping” protections and reliable evidence that assist
trial courts with decision making.

This article argues that while it is the GAL’s responsibility to
provide the most relevant and reliable data, evidence, and re-
search to the courts, this has a become increasingly more difficult
to do in today’s society. We identify the barriers to the applica-
tion of the fulfillment of the GAL’s obligations, including the
changing demographics of modern families, the refusal of parents
to accept responsibility for their actions, the ongoing iterations of
chronic conflict between parents, and the overburdened nature
of the court systems resulting in potentially more reliance on cre-
dentials than objective data. It is through acquisition of interdis-
ciplinary knowledge and finding ways through these barriers that
GAL:s and the courts may find more effective solutions for pro-
tecting children from chronic conflict and abuse.

I. GAL as Expert by Status

In some states, GALs may be licensed social workers, psy-
chologists, psychiatric nurse practitioners, or other professionals
and not just lawyers and in other states a GAL may be a CASA
volunteer or a former teacher or other role established by each
state’s legislature or state rulemaking. While important distinc-
tions arise between the ethics of these professional roles, it is the
evolution of the power and authority to offer an opinion in re-
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ports and trial on the ultimate issues in a family court case that is
the source of discussion.!!

Few would suggest that most lawyers obtain any serious so-
cial science or science training in law school or that an under-
graduate degree in some social science is sufficient to interpret,
transform, and explicate research to a judge in a trial under other
circumstances.'> And judges may receive even less training
before becoming family court judges, since they have spent ca-
reers in many other fields of law before taking that oath. As de-
scribed above, the relevance of models or conceptual
frameworks as a means to frame a report is not the same as prof-
fering a recommendation based upon a sample of children in fos-
ter care as applied to a divorce, for example.

For psychologists and social workers appointed as GALSs, for
example, qualification and foundation to provide expert opinion
could follow ordinary rules of evidence.'> As scholars have

11 The power of the report is, however, not at trial generally since rela-
tively few cases proceed to final judgment. The power, not as studied as it
should be, is the behavior of lawyers when settling child custody and abuse
cases. See Suzanne J. Schmitz, Guardians ad Litem Do Not Belong in Family
Mediations, 8 Pepp. Disp. REsoL. L.J. 221, 222 (2007) (“A GAL is valuable to
the resolution of custody disputes because the GAL evaluates the facts con-
cerning the dispute and recommends to the court what are the best interests of
the child. Mediation is valuable because parents can determine their own deci-
sions regarding their children. However, where appointing a GAL threatens the
value of mediation, there is a risk to mediation. A simple solution to avoid this
threat is to refrain from appointing a GAL until after mediation has been at-
tempted or, if one is appointed prior to mediation, to excuse the GAL from
mediation.”).

12 See Linda D. Elrod, Raising the Bar for Lawyers Who Represent Chil-
dren: ABA Standards of Practice for Custody Cases, 37 Fam. L.Q. 105, 115
(2003) (“The overriding theme of the Custody Standards, as with the Abuse and
Neglect Standards, is that a lawyer should act like a lawyer. Lawyers have at-
tended law school, been admitted to at least one state to practice, and are
bound by the profession’s ethical rules, either the ABA Code of Professional
Responsibility, the ABA Model Rules of Professional Conduct, or a state’s pro-
fessional code. Lawyers are trained advocates. Nothing in a lawyer’s current
training qualifies a lawyer to make decisions on behalf of a client, especially a
child client.”).

13 For those who think that there is some agreement as to empirically
supported treatment in the mental health professions, such that anyone can give
an expert opinion, see Alexis Elmore, Empirically Supported Treatments: Pre-
cept or Percept?, 47 PrROF. PsycHoL.: REs. & Prac. 198 (2016).
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noted, qualifications and reliability of expert opinions in family
court should adhere to rules of scientific methodology and
evidence:
Using a Daubert analysis should likewise result in the exclusion of the
expert’s testimony on “best interests.” A decision on the ultimate issue
requires legal analysis and consideration of many factors, some of
which may not be known to the expert. Because the best interest stan-
dard is admittedly indeterminate, it is not possible to critically assess
the expert’s predictions on which outcome would serve the child’s best
interests. In other words, the expert’s opinion would not have scien-
tific validity and should not be allowed under Daubert.!4

These concerns have led some state courts to limit the ad-
missibility of hearsay, but lay statements from interviews, expert
opinions (irrespective of qualifications or personal observation)
by professionals, medical and mental health records, and other
sources of information and data may still be admissible in a trial
merely by status conferred by the GAL appointment order.’> Al-
though the response is that the output of the GAL is always sub-
ject to cross-examination as a minimal function of due process,
the struggle over whether a GAL is a lawyer qua lawyer or wit-
ness qua witness is fraught with hazards.'® No matter the skill of

14 Sarah H. Ramsey & Robert F. Kelly, Social Science Knowledge in Fam-
ily Law Cases: Judicial Gate-keeping in the Daubert Era, 59 U. Miami L. REv.
1, 22-23 (2004).

15 A discussion of this topic is beyond the scope of this paper but classic
examples we talk about in professional ethics trainings is the opinion that, “Dad
has a narcissistic personality disorder” or has violent and abusive tendencies
with control issues” or “Mom is a great parent” or “Mom is depressed and
anxious but her suicidal ideation is not a risk emotionally for the children.”
When conducting a forensic or GAL investigation the next question is, “Did
you ever meet Dad” or “See Mom with her children”? The answer is often, “No
but . ...” When uninformed GALs, however, make use of that opinion there is
a powerful connection between status and outcome for a judge (and trial law-
yers) who may not question the underlying qualifications and reliability of the
information. From our perspective, GAL investigations should require much
the same standards as the AMERICAN PsYCHOLOGICAL ASSOCIATION SPE-
ciALTY GUIDELINES FOR FORENSsIC PsycHoLOGY (2012), http://www.apa.org/
practice/guidelines/forensic-psychology.aspx and https://www.scribd.com/docu
ment/363048476/ APA-2012-Specialty-Guidelines-for-Forensic-Psychology.

16 See In re Adoption of T.D., 87 A.3d 726, 731 (Me. 2014) (“Indeed,
often the most effective challenge to the quality, completeness, or competence
of a guardian ad litem’s work will be accomplished through cross-examination
of the GAL at trial.”); Morgan, 411 S.W.3d at 112 (“By disallowing cross-exam-
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the lawyer, there is no un-ringing the hearsay or opinion bell and
there is great hazard to annoying the trial judge who knows the
GAL from many cases and has one trial day and a full calendar.

Nevertheless, this status exception, in practice, extends far
beyond investigation and weighing of evidence from various
sources—all functions well within the scope of traditional or even
specialized lawyer training and professional acumen. What
evolved as an adjunct to the limits of courtroom proceedings is a
very powerful role for lawyers as GALs: providing expert opin-
ions for the court on legal and physical custody, relocation, evi-
dence-based interventions, or other questions and assigned tasks.

In all child protection cases, a GAL must be a lawyer or
court appointed special advocate (CASA).17 In private child cus-
tody proceedings, each state may limit GAL representation to
lawyers or permit other professionals such as social workers and
psychologists, for example, to act in that court-appointed capac-
ity.'® The model of a GAL for a child or person deemed “incom-

ination of the GAL, furthermore, the trial court created a real and substantial
risk that Morgan’s fundamental interests would be erroneously impaired. The
GAL’s findings and recommendations were almost all adverse to Morgan.
Without the vital tool of cross-examination, Morgan’s ability to challenge the
GAL’s report was severely limited. We have recognized, even in civil cases, the
fundamental importance of cross-examination, an aspect of the right to be
heard. While it may be, as the trial court noted, that Morgan could test the
accuracy of the GAL’s report by questioning the people the report referred to,
without the opportunity to cross-examine the GAL himself, Morgan had no
means of probing his assumptions and potential biases, a probing that could
well have affected the trial court’s assessment of his recommendations.”)).

17 See 42 U.S.C. § 5106a(b)(2)(A)(xiii) (2010) (“a guardian ad litem, who
may be an attorney or a court appointed special advocate who has received
training appropriate to that role (or both), shall be appointed to represent the
child in such proceedings (I) to obtain first-hand, a clear understanding of the
situation and needs of the child; and (IT) to make recommendations to the court
concerning the best interests of the child.“); see also In re Josiah Z., 115 P.3d
1133 (Cal. 2005) (“The rules governing dependency guardians ad litem are
slightly different than those applicable in civil proceedings.”); Gerard F. Glynn,
The Child’s Representation Under CAPTA: It Is Time for Enforcement, 6 NEv.
L.J. 1250 (2005). For an example, see MAINE JupiciaAL BraNcH, http://
www.courts.maine.gov/maine_courts/family/casa/index.shtml (last visited Feb.
8, 2018).

18  See Linda D. Elrod, Client-Directed Lawyers for Children: It Is the
Right Thing to Do, 27 Pack L. Rev. 869, 910 (2006) (“The entire discussion of
lawyers for children could be simplified greatly if states would abolish the term
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petent” by law or evaluation is quite ancient. No one could have
foreseen, even among the most militant of child rights advocates,
that the sheer volume of child custody litigation would become
the life of children from birth to the age of majority. Currently all
states have some variation on a GAL-lawyer in all manner of
civil child custody cases.

In those states, that lawyer with JD in hand and a license is
empowered to write reports and testify as to recommendations
concerning legal and physical custody of a child, termination of
parental rights, and relocation of a parent and child, and many
other variations on legal and physical custody. In rare circum-
stances would a lawyer with only those credentials qualify under
the rules of evidence in a civil or criminal case that was not in
family court or, as discussed below, Daubert v. Merrell Dow
Pharmaceuticals, Inc.'® and its progeny.

The power to give an expert opinion using social science
rather than physics or chemistry to opine on primary residence or
visitation or apply other social science literature is judicially and
legislatively authorized.?® Given that no corporation or insurance
company or government entity would allow a lesser standard, nor

‘guardian ad litem’ or at the least refuse to allow lawyers to serve as guardians
ad litem.”); Prescott, The New Phoenix, supra note 3, at 80 (“The Supreme
Judicial Court maintains the GAL roster and determines the required GAL
qualifications, but in 2015 the Legislature proscribed that GALs must hold ‘pro-
fessional licenses.””).

19509 U.S. 579 (1993). Not all states are Daubert states but there is gener-
ally some form of gate-keeping and threshold reliability test. See, e.g., Com-
monwealth v. Hoose, 5 N.E. 3d 843 (Mass. 2014) (Particularly in the case of
psychological or behavioral sciences, a lack of prevalence data alone may not be
sufficient to justify a ruling that the theory is unreliable.); In re Sarah C., 864
A.2d 162, 164 (Me. 2004) (“To meet the two-part standard for the admission of
expert testimony, the testimony must also meet a threshold level of reliabil-
ity.”). For purposes of this article, reference is not generally made to federal or
state variations on the Federal Rules of Evidence 701-705. These rules do pro-
vide an anchor for policy and appellate decision-making but the case law and
statutorily-created exceptions drive outcomes.

20 See Mark S. Brodin, Behavioral Science Evidence in the Age of
Daubert: Reflections of a Skeptic, 73 U. Cin. L. REv. 867, 869 (2004) (“Derived
not from experimentation but observation, there is serious question as to
whether much of this behavioral evidence can meet the Daubert definition of
reliable science. Nonetheless, this evidence continues to be admitted routinely
at trial, often with little critical analysis by the court and sometimes even after
the evidence has been discredited in its own field.”).
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would state and federal courts permit such a trip-wire standard,
how did that transformation happen??! Factored into this equa-
tion are more families engaging in protracted conflict and strug-
gles to co-parent effectively. These families require even more
judicial intervention to make basic parenting decisions for their
children over the pendency of minority.?> As state and local re-
sources are stretched thin, the solutions remain unclear.23

II. The Western Role of Judges: Civics 101

One point of distinction, however, before moving on. The
involvement of a GAL with a family is the direct consequence of
family conflict entering the courthouse portal, not a cause.>* And

21 The are many articles on this topic but one of the clearest and most
valuable as an overview and critique is Victor Schwartz & Cary Silverman, The
Draining of Daubert and the Recidivism of Junk Science in Federal and State
Courts, 35 HorsTrRA L. REV. 217, 273 (2006) (“The “battle of experts” contin-
ues in full force today. The need for Daubert protections is as great, if not more
so, as it was twenty years ago. As Justice Breyer has recognized: “[T]here is an
increasingly important need for law to reflect sound science.”) (quoting Ste-
phen Breyer, The Interdependence of Science and Law, 280 Sci. 537, 538
(1998)).

22 See JUNE CARBONE & Naomr CAHN, MARRIAGE MARKETS: How INE-
QUALITY Is REMAKING THE AMERICAN FamiLy 90 (2014) (“It is time to recog-
nize that family scripts have been rewritten, and they have been rewritten along
the diverging lines of gender, class, and culture. Marriage is thriving among
higher-income, well-educated men and women who have become more likely to
stay together; marriage is dying among lower-income, less-educated men and
women, and the marriages they do enter into are more likely to end in
divorce.”).

23 As a leading scholar optimistically wrote years ago, “The child custody
court has been transformed in what is, for the legal system, a comparatively
short period of time-approximately forty years. The child custody court has
moved permanently beyond the stage where its sole function is to award sole
custody to the better parent. Today’s child custody court is a conflict manager,
not a fault finder.” Andrew Schepard, The Evolving Judicial Role in Child Cus-
tody Disputes: From Fault Finder to Conflict Manager to Differential Case Man-
agement, 22 U. Ark. LitTLE Rock L. REv. 395, 428 (1999).

24 There are many cases that could be drawn on, but this one is a sad and
graphic template of culture today. See Vose v. lowa Dist. Ct. for Marshall Cnty.,
786 N.W.2d 873, 873 (Iowa Ct. App. 2010) (“He told a responding officer that
he received a harassing text message from Angela disapproving of haircuts he
gave their children. Vose showed the officer the protective order and advised
him that Angela was not supposed to contact him. At the same time, Vose ad-
mitted he posted a message on his social networking homepage, which made
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this debate is one that has drawn the attention of scholars, stake-
holders, and judicial authorities across the country.?> In a democ-
racy, parents have a presumptive right and the correlative
freedom to act without government interference.2® Child custody
and protection cases represent a forfeiture of some aspects of
that right and, derivatively, freedom.?” Over time this is a conse-
quence that some parents come to regret but, as the saying goes,
it is what it is until parents chose otherwise.

What is misunderstood (or ignored) is that the Western tra-
dition of an adversarial system does not permit a judge to do
more than hear evidence in a courtroom under rules enacted
generations ago. There is no authority for a judge to visit a living
room, or confer privately with a therapist, or meet teachers and

reference to the dispute, and that he assumed Angela might have seen it. He
also told the officer that he sent Angela an e-mail stating, ‘Go get fucked you
retarded bitch.” The officer arrested Vose for violation of the protective
order.”).

25 For a sampling, see Raven C. Lidman & Betsy R. Hollingsworth, The
Guardian ad Litem in Child Custody Cases: The Contours of Our Judicial Sys-
tem Stretched Beyond Recognition, 6 GEo. MasoN L. Rev. 255, 306 (1997)
(“Elimination of the term and figure of the guardian ad litem will help move
family law into the mainstream of legal thought and will permit better protec-
tion of the rights and interests of children and parents.”); Sheila M. Murphy,
Guardians ad Litem: The Guardian Angels of Our Children in Domestic Vio-
lence Court, 30 Loy. U. Chi. L.J. 281, 287 (1998) (“The need for guardians ad
litem is particularly necessary in custody, visitation, and parentage litigation.”).

26 See Patricia A. Schene, Past, Present, and Future Roles of Child Protec-
tive Services, 8 FUTURE OF CHILDREN 23, 23 (Spring 1998) (“In the United
States, independence, privacy, and parental rights are highly prized. The legal
system supports the right of families to rear their children according to their
own values, and requires evidence of danger or harm before the state may in-
vade the sanctity of the home to protect children.”).

27 Jean Koh Peters, How Children Are Heard in Child Protective Proceed-
ings in the United States and Around the World in 2005: Survey Findings, Initial
Observations, and Areas for Further Study, 6 NEv. L.J. 966, 968-69 (2005)
(“Nevertheless, the United States jurisdictions appear to be caught between
two forces pulling in opposite directions: (1) a 1974 federal funding statute, the
Child Abuse Prevention and Treatment Act (CAPTA) which has created an
(unfunded) mandate linking funding for state child protective systems to the
provision of a guardian ad litem for every child subject to child protective pro-
ceedings; and (2) a strengthening consensus among the academic and profes-
sional community that child representation should be conducted by lawyers
acting in accordance with legal ethical rules and performing lawyerly
functions.”).
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neighbors and family members outside the courtroom without
the rudiments of oath and cross-examination. Consequently, a
stranger to that family, vested with constitutional authority and
donning a robe, must divine a result from evidence proffered in a
matter of hours amidst the rituals and constraints of a courtroom.

With that said, the tension in the child custody arena arises
in three ways. First, would the GAL opinion by lawyers on ulti-
mate issues qualify as expert opinions anywhere other than fam-
ily court??® Second, when the GAL is proffering that form of
expert opinion, is the GAL also acting as a “truth detector” and
thereby usurping the court’s ultimate responsibility in a manner
that would not be permitted in other civil or criminal proceed-
ings??? Third, does the likelihood that GALs work in the same
court and frequently with the same judges influence judgments
about outcomes and the reliance or anchoring of the decision on
the recommendations by a lawyer?3¢

28 See, e.g., State v. Black, 537 A.2d 1154, 1156 (Me. 1988) (“although the
proponent need not always show general scientific acceptance, State v. Wil-
liams, 388 A.2d 500, 503-04 (Me. 1978), ‘in order to be admissible the proffered
expert testimony must be demonstrated to have sufficient reliability to satisfy
the evidentiary requirements of relevance and helpfulness, and of avoidance of
prejudice to the defendant or confusion of the factfinder.””).

29 See Black, 537 A.2d at 1157 n.1 (“We note that a significant number of
jurisdictions have recognized that although an expert may testify in order to
explain inconsistent conduct or testimony of the victim, the expert cannot offer
an opinion as to the truth of the victim’s story.”); see also United States v. Az-
ure, 801 F.2d 336, 340 (8th Cir. 1986) (“We agree that in these types of special
circumstances some expert testimony may be helpful, but putting an impres-
sively qualified expert’s stamp of truthfulness on a witness’ story goes too far in
present circumstances.”); State v. Maday, 892 N.W.2d 611, 619 (Wis. 2017)
(“Expert testimony does not assist the fact-finder if it conveys to the jury the
expert’s own beliefs as to the veracity of another witness.*).

30 This is not a commentary on the quality of the GAL work but on the
influence of the role which may offer very relevant and reliable information.
See Birte Englich, Thomas Mussweiler, & Fritz Strack, Playing Dice with Crimi-
nal Sentences: The Influence of Irrelevant Anchors on Experts’ Judicial Decision
Making, 32 PErRsoNALITY & Soc. PsycroL. BurL. 188, 198 (2006) (“Even
though judges typically do not throw dice before making sentencing decisions,
they are still constantly exposed to potential sentences and anchors during sen-
tencing decisions. The mass media, visitors to the court hearings, the private
opinion of the judge’s partner, family, or neighbors are all possible sources of
sentencing demands that should not influence a given sentencing decision.”);
Margaret Bull Kovera, Melissa B. Russano, & Bradley D. McAuliff, Assessment
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Child protection proceedings and certain guardianship pro-
ceedings under state law require court-appointed lawyers and
guardians ad litem for children. However, most private child cus-
tody litigation proceeds with parents having to pay for their own
attorney and the children’s representation.3! The point here is
not to continue the debate about the appropriateness of state-
funding representation or the ethics of representing children as a
GAL or even the efficacy of that role in reducing contested
cases. With the exception of research on efficacy, the literature
on those points is vast and thoroughly debated in policy and
practice.3?

of the Commonsense Psychology Underlying Daubert: Legal Decision Makers’
Abilities to Evaluate Expert Evidence in Hostile Work Environment Cases, 8
PsycHoL., Pus. PorL’y & L. 180, 185 (2002) (“Based on the results of basic
social psychological research on scientific reasoning ability, it is logical to ex-
pect that judges may not be able to identify flaws in expert evidence proffered
in their courtrooms. It is possible, though, that judges’ extensive experience in
evaluating the admissibility of expert evidence will have provided them with
knowledge about scientific methodology that laypeople do not possess. How-
ever, judges report relying on experts’ credentials and experience rather than
the content of their testimony when judging the credibility of expert
testimony.”).

31 See Daud v. Abdullahi, 115 A.3d 77, 80 n.2 (Me. 2015) (“To the extent
that Abdullahi argues that he was denied due process and a meaningful oppor-
tunity to be heard during the hearing because he was unrepresented, we note
that a defendant in a protection from abuse proceeding does not have a right to
counsel, even when his parental rights may be temporarily limited.”); Poll v.
Poll, 588 N.W.2d 583, 588 (Neb. 1999) (“The instant proceeding is one brought
on by an individual involving a dispute between parents. The ‘weapons’ of the
state have not been marshalled against the father. The subject matter of the
proceeding is the adjustment of visitation, not the initiation or termination of
parental rights.”).

32 See Kristin Henning, Loyalty, Paternalism, and Rights: Client Counsel-
ing Theory and the Role of Child’s Counsel in Delinquency Cases, 81 NOTRE
DamEe L. Rev. 245, 255 (2005) (“Notwithstanding the initial debate, by the
early 1980s a consensus seems to have evolved among academic commentators
and professional leaders in the juvenile justice community regarding the appro-
priate role of counsel in delinquency cases.”); Randi Mandelbaum, Revisiting
the Question of Whether Young Children in Child Protection Proceedings
Should Be Represented by Lawyers, 32 Loy. U. Ch1. L.J. 1, 22 (2000) (“In an
effort to ensure that the individual needs of each child are addressed, Congress
mandated that each child be provided with a representative. As will be ex-
amined next, however, the provision of representation has not always accom-
plished this goal.”).
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What matters in child protection or child custody cases is
that few parents have the economic capacity to hire competing
experts to provide data that supports their position. Thus, the
three policy problems described above will not find an answer in
adversarial combat between equally bankrolled parties with re-
sources and lawyers.?® The assumption in Daubert was one of
“common sense,” but it was not one seen through the lens of
privilege. This does not apply to most child custody proceedings
between the state and private parties.’*

Family lawyers in the United States are expected to be mas-
ters of their own universe, at least when acting within the inten-
tionally-designed adversarial judicial-system.?> Conversely,
parents enter that centuries-old portal in a rather diminished ca-
pacity to exercise autonomy and self-determination. The adver-
sarial arena is the default when there is a claim of jeopardy by
the state for child maltreatment or parental conflict impedes a
collaborative parenting plan in a private child custody case.

Irrespective of the form of family structure or the formal le-
gal authority which governs how children may find themselves
the victims of litigation, much of the modern language by adults
and institutions is in the very American guise of “rights-speak.”3¢

33 See Keith A. Findley, Innocents at Risk: Adversary Imbalance, Forensic
Science, and the Search for Truth, 38 SEToN HaLL L. REv. 893, 949 (2008)
(“Under these conditions, the adversary case-by-case method, dependent on in-
dividual prosecutors, defense attorneys, judges, and juries and their ability to
understand and marshal the requisite expertise in case after case, especially
given the system’s many imbalances, is not a good way to address forensic sci-
ences. The risk of error in individual cases is high.”).

34 Kovera, et al., supra note 30, at 183 (In Daubert, the Court “made a
number of commonsense psychological assumptions. First, they stated that
judges would usually be able to differentiate flawed from valid expert evidence.
They also argued that if judges mistakenly admitted unreliable evidence, stan-
dard safeguards against this type of evidence (e.g., cross-examination, opposing
experts) would assist jurors in weighting the evidence appropriately.”).

35 For an historical examination, see Jamil S. Zainaldin, Emergence of a
Modern American Family Law: Child Custody, Adoption, and the Courts, 1796-
1851, 73 Nw. U.L. Rev. 1038 (1978).

36  See Margeret F. Brinig, Feminism and Child Custody Under Chapter
Two of the American Law Institute’s Principles of the Law of Family Dissolu-
tion, 8 DUKE J. GENDER L. & Por’y 301, 319 (2001) (“I have argued elsewhere
that child flourishing depends upon parental autonomy and involvement of the
community (though not as rightsholders).”). This phenomenon and its language
is not just limited to the United States. See Susan B. Boyd, Demonizing
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This evolution of rights language matters because, in the United
States, the language of rights has eroded the language of respon-
sibility or accountability.?” Underlying this article is the assertion
that courts must resolve these disputes but that adult choices
generate the duration and intensity of parental conflict and child
custody placement, whether with the state or a parent or third
party.

In these contexts, the adversarial system requires a trial in
which evidence is admitted or excluded.?® In child custody cases,
judges are too often left with little concrete and objective evi-
dence about the children and must rely upon the testimony and
experiences of parents and allies with much to lose or gain.3® The

Mothers: Fathers’ Rights Discourses in Child Custody Law Reform Processes, 6
J. MoTtHERHOOD INITIATIVE FOR REs. & CoMmuUNITY INVOLVEMENT 52, 53
(2004) (“Fathers’ rights advocates generally endorse this traditional heterosex-
ual form of family, asserting it as a remedy for the social ills they identify; and
rarely talking about alternative family forms in any positive manner: ‘All chil-
dren have two parents, not one, not three, but two.””).

37 Although beyond the scope of this paper, the implications of bias and
bigotry in social welfare policy and practice is a factor which should remain in
the forefront. Some families may have resources to litigate against each other or
the state and others may have a very different lens. This does not mean that
parents should be excused from the consequences of abuse or neglect or
choices, but it does mean there are structural barriers which not all parents face
equally. See Ann Cammett, Deadbeat Dads & Welfare Queens: How Metaphor
Shapes Poverty Law, 34 B.CJ.L. & Soc. Jusr. 233, 238 (2014) (“Together they
serve as a proxy, both unconscious and conscious, for a particular type of racial-
ized dysfunctional parent union—one that lends itself to public scorn and op-
probrium under a dominant group consensus of what parenthood should look
like. The widespread trope of Welfare Queens and Deadbeat Dads, rather than
the actions of any given parent or even more poor parents, sets the stage for
policy in the area of social welfare.”).

38 See Katherine Hunt Federle & Danielle Gadomski, The Curious Case
of the Guardian ad Litem, 36 U. Dayton L. Rev. 337, 352 (2010) (“For good or
ill, we have an adversarial legal system. We strongly embrace the belief that the
clashing presentation of stories from each of the parties will uncover the
truth.”).

39 For a social science analysis, see generally Morris B. HOFFmaN, THE
PunisHER’S BrRAIN: THE EvoLuTiON OF JUDGE AND JURY (2014). A recent
study is worth reading as a curious example. See Shai Danziger, Jonathan
Levav, & Liora Avnaim-Pesso, Reply to Weinshall-Margel and Shapard: Extra-
neous Factors in Judicial Decisions Persist, 108 PRoc. NAT’L Acab. ScI. E834-
E834 (2011) (“We have presented evidence suggesting that when judges make
repeated rulings, they show an increased tendency to rule in favor of the status
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GAL role is intended by policy makers to fill this gap by acquir-
ing information through investigation and inquiry outside the
courtroom and then transferring that knowledge, by report and
testimony, to judicial fact finding and decision making.4°

Even when information is being proffered with sincerity, the
capacity of a parent to offer a cohesive story in such an unfamil-
iar environment may unfairly distort their presentation. And that
is before the very human nature of judges and organizational de-
mands for processing (ever-more) volume with (ever-more) lim-
ited resources impairs best intentions in fact-bound and emotion-
entrenched court events. Yet there is also an obligation to ex-
plain the judicial system to the public rather than rely on middle-
school civics to explain the judicial branch’s role in a
democracy.*!

quo. This tendency can be overcome by taking a break to eat a meal, consistent
with previous research demonstrating the effects of a short rest, positive mood,
and glucose on mental resource replenishment”). The statistical analysis and
hypotheses have been subject to challenge. See Andreas Glockner, The Irra-
tional Hungry Judge Effect Revisited: Simulations Reveal that the Magnitude of
the Effect Is Overestimated, 11 JUDGMENT & DEcistoN MAKING 601, 601 (2016)
(“According to previous findings on mental depletion, the ‘irrational hungry
judge effect’ should at best be small in magnitude (if existing at all; see Carter
& McCullough, 2013), which might render the observed extraneous influence
less relevant from a practical point of view and the need for state interventions
less urgent.”).

40 See Lidman & Hollingsworth, supra note 25, at 258 (“For example: a
guardian ad litem-lawyer may offer to the court her own observations and per-
sonal opinions as evidence via a report and recommendation, in effect perform-
ing the testimonial function of a witness; a lay guardian ad litem investigator
may express an opinion on who should get custody as if he were an expert
witness, or may make an argument at a motion hearing, performing a function
reserved to a lawyer or pro se party; and a lay guardian ad litem may tell the
children their conversations will be confidential, thereby asserting a privilege
limited to attorney-client relationships.”); See also Wechsler v. Simpson, 131
A.3d 909, 913 (Me. 2016) (“During his testimony, the guardian ad litem stated
that Washington’s guidelines are informative on child development and are rel-
evant in this action only to the extent that they address factors included in
Maine’s statute.”).

41 See Roy A. Schotland, New Challenges to States’ Judicial Selection, 95
Geo. LJ. 1077, 1100 (2006) (“We constantly recite the deep truth that the
courts depend on public confidence, but we must do more to educate the public
about the role of the courts.”).
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III. Experts in Family Court

Centuries of tradition within the adversarial system permit-
ted parties to offer a peculiar form of evidence: expert opinion
based upon third party data derived from research and investiga-
tion not present in the courtroom from which the expert then may
opine on the ultimate issue in litigation.*> What is oddly left out
from a discussion of expert opinion involving GALSs is application
of any standards betwixt the then-famous Frye v. United States*?
test and the now-mythical Daubert** “gatekeeping” factors as a
function of state law.

Daubert mandated that scientific evidence be subject to a
“reliability test” rather than the “general acceptance test” set
forth in Frye. Among factors (neither science nor law are static
events) Daubert suggested: whether the theory or technique can
be or has been tested; whether the theory or technique has been
subjected to peer review and publication (as such review in-
creases so does the likelihood that substantive flaws in the meth-
odology will be detected); the known or potential rate of error;
and whether the theory or technique enjoys general acceptance
within the relevant scientific community.

While Daubert has value in terms of grounding this discus-
sion, General Electric Co. v. Joiner,* has special relevance to
GALs and expert opinions in family court:

[Clonclusions and methodology are not entirely distinct from one an-
other. Trained experts commonly extrapolate from existing data. But
nothing in either Daubert or the Federal Rules of Evidence requires a

district court to admit opinion evidence that is connected to existing
data only by the ipse dixit of the expert. A court may conclude that

42 See David M. Godden & Douglas Walton, Argument from Expert
Opinion as Legal Evidence: Critical Questions and Admissibility Criteria of Ex-
pert Testimony in the American Legal System, 19 Ratio Juris 261, 265-66
(2006) (“There is an important difference between the type of testimony that
can be offered by an expert in contrast to a non-expert witness. Normally wit-
nesses are quite limited in the kind of testimony they can give into evidence.
While witnesses are permitted to report on those things which they directly ex-
perienced, witnessed, heard, said or did, they are denied the opportunity to give
an opinion on the significance of these things, or to speculate on other related
matters (such as what might be inferred from what they have experienced).”).

43 293 F. 1013 (D.C. 1923).

44 Daubert, 509 U.S. 579.

45 522 U.S. 136 (1997).
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there is simply too great an analytical gap between the data and the
opinion proffered.*®

The practical reality that Woozles are always ipse dixit does not
resolve the conundrum across all disciplines, not just GALs.*’
Various professionals appear as experts in family court trials.
Real estate appraisers, forensic accountants, business/stock ap-
praisers, engineers, physicists, mechanics, and actuaries, and
other expert opinions peculiar to the relevant facts in dispute
may qualify to testify.*® There are also psychologists, physicians,

46 [d. at 146; see Sophia Adrogué & Allen Ratliff, The Care and Feeding
of Experts: Accountants, Lawyers, Investment Bankers, and Other Non-Scientific
Experts, 47 S. Tex. L. REv. 881, 899-900 (2006) (“[M]ethodologies that are gen-
erally accepted in practice in the real world are not always accepted in court.
Further, methodologies interchangeable in the real world are often more
strictly separated by case law.”).

47 See Linda Nielsen, Shared Physical Custody: Does It Benefit Most Chil-
dren, 28 J. AM. Acap. MATRIM. Law. 79, 84 (2015) (“Before addressing these
questions, it is important to understand how judges, lawyers and the mental
health workers involved in custody issues are too often bamboozled or ‘wooz-
led’ by the research in ways that lead them astray. The process of relying on
faulty, limited, partial, or misinterpreted research has been referred to as
‘woozling’ and the myths and misperceptions that consequently arise are called
‘woozles.””); Linda Nielsen, Woozles: Their Role in Custody Law Reform,
Parenting Plans, and Family Court, 20 PsycHoL., Pus. PoL’y & L. 164, 164
(2014) (“In the story Winnie the Pooh dupes himself and his friends into believ-
ing that they are being followed by a scary beast—a beast he calls a woozle.
Although they never see the woozle, they convince themselves it exists because
they see its footprints next to theirs as they walk in circles around a tree. The
footprints are, of course, their own. But Pooh and his friends are confident that
they are onto something really big.”).

48 See e.g. Von Hohn v. Von Hohn, 260 S.W.3d 631, 637 (Tex. Ct. App.
2008) (“Trial courts must ensure that those who purport to be experts truly have
expertise concerning the actual subject about which they are offering an opin-
ion. The proponent of the testimony has the burden to show that the expert
possesses special knowledge as to the very matter on which he proposes to give
an opinion. Further, the expert must have knowledge, skill, experience, train-
ing, or education regarding the specific issue before the court that would qualify
the expert to give an opinion on that particular subject.”); Root v. Root, 65 P.3d
41, 45 (Wyo. 2003) (“Although Mr. McGovern did not have a college degree, he
had over fourteen years of practical experience in the acquisition and operation
of medical practices and had worked in administration in the medical field since
the 1970s. He also had knowledge of the medical communities in northwest
Wyoming and adjacent areas of Montana. Given that evidence, we cannot con-
clude the trial court abused its discretion by permitting him to testify. Unless an
expert witness is clearly unqualified, questions concerning the nature of his
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nurses, social workers, forensic mental health professionals, and
neuropsychologists who testify in child custody cases.*’

Each of these professional disciplines may qualify, by virtue
of rule and case law, to provide an expert opinion. The outcome
of conflict between parents is thereby subject not just to rules
and rituals, but the intellectual and emotional skill and persua-
siveness of lawyers and the capacity of parents to understand and
survive the courtroom experience. We can think of the most
prominent form of inputs as lawyers and judges structuring and
receiving data in the form of testimony from parents and other
lay witnesses. The testimony is no different than the person who
observed an accident and testified that the car was traveling 50
mph when it ran the red light or the tenant who testifies about
the intended amount of rent in an oral contract.

Thus, a lay person can testify from data directly acquired by
one of the five senses but not as to conclusions (she was speeding
so she was drunk) or base that testimony on what she was told
(she must have been drunk because Tom told me she was drink-
ing at a bar an hour ago).5° In child custody, parents likewise
testify from their own experiences and senses about each other

qualifications normally go to the weight accorded the witness’ testimony rather
than the admissibility of his testimony.”).

49 See e.g. Robb v. Robb, 687 N.W.2d 195, 202 (Neb. 2004) (“In this ap-
peal, Timothy does not challenge Haley’s professional qualifications or the sci-
entific reliability of the methodology used by psychologists like Haley in
conducting child custody evaluations. Rather, he argues that Haley’s opinions
were inadmissible because he did not conduct a full custody evaluation or per-
form any of the testing that would have been included in such an evaluation.”);
In re Gina D., 645 A.2d 61, 65 (N.H. 1994) (“Expert testimony based on psy-
chological evaluation or other behavioral science expertise may be helpful to
the court by providing information about a child’s physical and cognitive devel-
opment and behavior. In particular, such testimony may show the presence of
age-inappropriate sexual behavior and knowledge, obsession with sexual abuse,
and may explain behaviors that would otherwise suggest that the child lied in
making allegations of abuse. In addition, we recognize that the behavioral sci-
ence fields are not static and that research may produce new information and
consensus in the scientific community about diagnosing symptoms in sexually
abused children.”).

50 See ME. R. Evip. 701 (2017); Emery Waterhouse Co. v. Lea, 467 A.2d
986, 992 (Me. 1983) (In general, a lay opinion does not meet the standard of
Rule 701 if it is “not rationally based wholly and solely on the perceptions [the
witness] acquired through his personal observations.”).
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and their children.>! Judges rule on whether that evidence is rele-
vant or properly within the scope of those personal experiences.
The reasons for such rules have centuries of academic and policy
argument about reliability and fairness and due process and
other traditions and patterns for the delivery of courtroom jus-
tice. Rightly or not, those rules will survive and adjust to current
polices but will not likely change in practice in any serious way.

Critics argue quite vigorously, and even cogently, that such
an adversarial method of finding facts and applying law only in-
creases the duration and intensity of family conflict, harms chil-
dren, and only benefits the lawyers economically.”> That is
tautologically and empirically true—in part. Lawyers are re-
tained to represent clients as licensed professionals and, in child
protection cases brought by the state, the taxpayers fund legal
representation as a function of due process of law. The statement
itself, however, does not answer the most complex social policy
problem of what society should do when parents have a child and
for quite sad and unfair reasons find themselves caught in this
adversarial system?>3

Lawyers serve as conduits between the facts and the court
by managing the structure and reliability of evidence to the ad-
vantage of the client. When lawyers proffer the testimony of fo-
rensic psychologists, psychiatrists, physicians, social workers, and
other mental health professionals, the expert evidence has a pow-
erful effect on outcomes. The expert’s duty to tell the truth is
more than mere forensic role-keeping in family court. Seasoned

51 Actually, and despite what we learned in second grade, there may be
more than five senses. See THE FIVE SENSES AND BEyonD: THE ENCYCLOPE-
DIA OF PERCEPTION: THE ENCYCLOPEDIA OF PERCEPTION (Jennifer L. Hellier
ed., 2016).

52 See Bell v. Cone, 535 U.S. 685, 697 (2002) (noting that in death penalty
cases, for example, the Supreme Court purports to apply “meaningful adver-
sarial testing.”).

53 See Tess Neal & Thomas Grisso, The Cognitive Underpinnings of Bias
in Forensic Mental Health Evaluations, 20 PsycHoL., PuB. PoL’y & L. 200, 209-
10 (2014) (“Finally, we imagined a legal context that might change the role of
forensic examiners in a way that accepts adversarial participation through ex-
pert evidence—a legal context full of practical, scientific, and ethical questions.
These questions may or may not be worth trying to answer as we strive to im-
prove the validity and reliability of forensic mental health evaluations and to
foster trust in our work process and products.”).
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experts in this role recognize that the courtroom environment,
sadly, is not as rigorous in challenging myths (like Woozles) and
are careful to provide testimony grounded in empirical science.
Current practice and law, however, does not require forensic ex-
perts to affirmatively describe the reliability of the science cited
as foundation, though ethical standards in certain professional
disciplines do require such disclosure.>*

The reasoning from Joiner, as it explicates Daubert’s author-
ity and the tendency of various form of bias masking facts to fit,
has application to the discussion here. The most telling example
is a thoughtful decision by the Mississippi Supreme Court in S.G.
v. D.C.>> The case was not that unusual (sadly). What was differ-
ent in terms of a published decision was that the court had the
opportunity (and ran withi it) to observe the role of a GAL, a
lawyer run amok, and to apply Daubert and common sense.

The facts can be briefly summarized. The GAL issued a pre-
liminary report expressing numerous “personal opinions con-
cerning the evaluations and psychological treatment provided by
the healthcare professionals who had treated Jane.”>¢ In the
opinion of the GAL, this “forensic interview was conducted not
in search of spontaneous revelations of the child, but to confirm a
previously-determined theory that sexual abuse had occurred
and the Father . . . was the perpetrator.”>” The GAL then went
on to write that:

information forthcoming from this child is at a minimum transferred
from someone else, whether mother, grandmother, counselor, thera-

54  Bruce Budowle, et al., A Perspective on Errors, Bias, and Interpretation
in the Forensic Sciences and Direction for Continuing Advancement, 54 J. Fo-
RENSIC Sct. 798, 799 (2009) (“There have always been challenges to the use of
science in legal proceedings. In the adversarial system the evidence is criticized
in a negative, nonconstructive manner. As a result, the courtroom can pervert
the evaluation of science. The same analytical methods used in other fields are
used in many forensic analyses and the basic foundations of the science are the
same.”); Kirk Heilbrun & Stephanie Brooks, Forensic Psychology and Forensic
Science: A Proposed Agenda for the Next Decade, 16 PsycHoL., PuB. PoL’y &
L. 219, 242 (2010) (“However, there is good reason to think that poor practice
of forensic psychology has the potential to harm the accuracy of legal decision
making and the interests of both defense and prosecution across a range of legal
decisions.”).

55 13 So. 3d 269 (Miss. 2009).

56 Id. at 274.

57 Id.
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pist, friend, or combination thereof, and is at the other extreme the
result of coaching or even brainwashing. Your guardian ad litem is
convinced that this child is traumatized, but it does not appear to be
the result of sexual abuse by the Father. It appears to be the result of
an attempt to paint the Father of this child as a child molester for
reasons known only to the accusers.”®

The court noted that, “glaringly absent” from the GAL’s re-
port is any “discussion, evaluation or investigation of either the
considerable physical evidence that Jane actually had been sexu-
ally abused (if not by her father, then by someone), or the iden-
tity of the perpetrator.>® Instead, the interim “report
concentrated almost exclusively on whether, in his opinion, Jane
had been ‘brainwashed’ by her mother and/or her maternal
grandmother.”¢0

The court found that the chancellor failed to define clearly
the purposes for which a GAL was appointed, and, in fact, the
record revealed that, at times, the chancellor viewed the GAL as
“a special master for the court, and at other times, as an attorney
representing the children.”®! Multiple references to the GAL as
the “children’s attorney” are at odds with the reference to the
GAL’s duty to make a report to the court, other than as any
other lawyer representing a client might be required to do. If
“the guardian ad litem was appointed in this matter as an attor-
ney representing the children, he owed the children all of the
loyalty, duties, and confidentiality mandated by the attorney-cli-
ent relationship.”¢? If, however, as the court held, the GAL is to
act as, “one who investigates and makes recommendations to the
court, that role must be made clear to the parties, and particu-
larly, to the children of suitable age and experience for whom the
guardian ad litem is appointed.”®3

Furthermore, the court went on to write, when a GAL is
appointed as an investigator for, or advisor to, the court, the
GAL “should recommend a course of action to the court, but the
guardian ad litem should never serve as a substitute for the court.
The court is not bound by the guardian ad litem’s recommenda-

58 Id.
59 Id.
60 Id.
61 Id. at 281.
62 Jd. at 282.
63 Id.
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tion, and the court, not the guardian ad litem, is the ultimate
finder of fact.”®* Therefore, a GAL appointed to investigate and
report to the court is:
obligated to investigate the allegations before the court, process the
information found, report all material information to the court, and (if
requested) make a recommendation. However, the guardian ad litem
should make recommendations only after providing the court with all
material information which weighs on the issue to be decided by the
court, including information which does not support the recommenda-
tion. The court must be provided all material information the guardian
ad litem reviewed in order to make the recommendation. Recommen-
dations of a guardian ad litem must never substitute for the duty of a
chancellor.5>

As the court then concluded, the GAL “was entitled to his
opinion, but he should have presented at trial the allegations of
abuse and both the evidence that substantiated the allegations
and the evidence that did not. As previously stated, the trial
court, and not the guardian ad litem, is the ultimate finder of
fact.”¢¢ Finally, the court posited, in a telling footnote that:

The record reveals only one attempt to qualify the guardian ad litem
to render such expert opinions. The only qualification stated was that
the guardian ad litem had served for many years as a guardian ad li-
tem. In other words, the first time the guardian ad litem rendered such
an opinion, he was not qualified, but thereafter, he was because he had
done so before. We find such meager qualifications unacceptable as a
matter of law, under the principles set forth in Daubert v. Merrell
Dow Pharms., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993)

(adopted by this Court in Miss. Transp. Comm’n v. McLemore, 863
So.2d 31, 35-40 (Miss.2003)).67

This analysis by the court is similar to the ethical require-
ments for forensic psychologists under the American Psychologi-
cal Association Specialty Guidelines.®® There is a duty to
transparently disclose alternative hypotheses, to provide the
court (and parties) with data that supports the conclusion in a
report, and an ethical duty to provide informed consent and as-
sure that children or vulnerable parties know the scope and con-
sequences of the role. As in Joiner, the risk otherwise is the ipse

64 Id.

65 Id.

66 Jd. at 293.

67 Id. at 273 n.5.

68  See supra note 15.
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dixit analysis or what is otherwise termed confirmation bias.®®
Parties may not have the capacity to challenge these opinions in
family court so the affirmative duty, so wisely imposed by the
Mississippi Supreme Court, is a duty and standard of ethics and
practice for GALs and other experts worthy of emulation in
other courts.

IV. Conclusion

These issues are complex and do not lend themselves to a
readily-defined conclusion. The role of GAL seemed so simple
many generations ago when the death of parents or a true lack of
capacity impaired the capacity of courts to protect a child. Now,
advocacy and investigation and recommendations have taken on
such a complex and iterative role.”” On the one hand, a parent
may believe with righteous indignation or legitimate concern that
their experiences with the other parent is being shunted aside
without serious analysis or respect. Alternatively, the other par-
ent believes themself to be the victim of a parent with superior
capacity to fabricate or look better in the briefest of moments
and within the artifice of litigation. And sometimes, in the con-
text of human behavior, both are true in some proportion.

What is deeply troubling is not criticism of an adversarial
system ill-fitted to protecting children but rather that many pro-
fessionals (the authors among them) wish there was a chance at a
do-over for these fragile families. What is lacking by many in the
public is any appreciation that the adversarial system is a human
system with human foibles and biases and values and ethics and

69  There are multiple biases and heuristics revealed by reams of research
in social psychology and behavioral economics. See Martine B. Powell & Sandra
Lancaster, Guidelines for Interviewing Children During Child Custody Evalua-
tions, 38 AUSTRALIAN PsycHOL. 46, 49 (2003) (“The issue of confirmation bias
is particularly relevant to custody decisions because these decisions are inher-
ently subjective and value laden. For example, personal bias has been shown to
predict the type of custody arrangements favored by mental health profession-
als with some professionals preferring to award custody to parents of one gen-
der over the other.”).

70 See generally Barbara Ann Atwood, Representing Children: The Ongo-
ing Search for Clear and Workable Standards, 19 J. AM. Acap. MATRIM. Law.
183 (2004).
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experiences and resources.”! Cynics, and those who view them-
selves as possessing an “immutable truth” irrespective of the
facts, or who refuse to accept accountability for their own behav-
ior, often attack court systems for failing to accept their thoughts
and behaviors as canon. It is no surprise that in a human system
with limited time and resources liars may prevail and good peo-
ple punished. That is true because conflict itself is not a static
event but occurs over time and subject to the vagaries of human
behavior cognition, and memory washed through a filter of pro-
fessionals and courts.

What is curious is that so many Americans believe that the
free choice to have a child with a partner means that courts may
unravel that truth or reduce conflict in a way that personality and
character structures may not disclose in court or through a matrix
of choices to litigate rather than collaborate. When does the
choice to choose a parent accompany the responsibility for that
choice? And how do modern courts unravel a choice and still ex-
ercise a parens patriae responsibility for a vulnerable child who
never chose to be, as the Vermont Supreme Court stated so
poignantly decades ago, “as a shuttlecock in a game of
badminton”?7?

The reality, however, is that once the choice to litigate sub-
sumes personal responsibility or psychopathology or choice or
preference, then the court must choose. The risk is always one of
biases which may distort accuracy or invalidate facts, but a deci-
sion must be made if parents do not settle over that child’s divi-
sion. What matters to the legal profession, and any conception of
social justice, is the need to step back and recognize that legal
training or mental health training are not silos but roles in which

71 An evolving body of law is applying the constitutional standard of inef-
fective assistance of counsel in parental termination proceedings. See In re M.P.,
126 A.3d 718, 726 (Me. 2015) (“We now adopt the Strickland [v. Washington,
466 U.S. 668 (1984)] standard to govern ineffective assistance of counsel claims
in termination of parental rights proceedings. Although we recognize that this
standard—developed through criminal law proceedings—may have to be tai-
lored to termination of parental rights proceedings in some respects, the depri-
vation of parental rights is in many ways similar to the deprivation of liberty
interests at stake in criminal cases.”). Whether or not this same standard will
apply to GALs in those cases remains open.

72 Ohland v. Ohland, 442 A.2d 1306, 1308 (Vt. 1982).
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interdisciplinary knowledge and ethics are paramount duties to
children.

We may, as adults, wince at the behavior of clients but we
cannot flinch from the responsibility conferred on the courts by
constitutional doctrine, or the role of GALs as an adjunct to fact
finding and decision making, to provide the best evidence and
data and research to courts.”? It may be time to try to find a
better fit between the demographics of modern families and the
capacity of court professionals to help and mitigate harm to chil-
dren. If state courts are the repository of millions of parenting
transactions (a trend unlikely to abate within another genera-
tion) then accepting that truth about the American family and
applying research and resources to protect children is a better
investment than drifting chaos.’

73 See Miller v. Miller, 677 A.2d 64, 70 (Me. 1996) (“[T]he use of guardi-
ans ad litem to protect the best interests of children in divorce proceedings fully
satisfies any federal constitutional requirements. Accordingly, the Miller chil-
dren are not entitled to intervene in the divorce action of their parents and be
represented by independent legal counsel.”).

74 In many respects, poverty, The New Jim Crow, academic failure, addic-
tion, and mental health are inextricably linked with the need for more evidence-
informed research in conjunction with family courts. See Charles Reich, Indi-
vidual Rights and Social Welfare: The Emerging Legal Issues, 74 YALE L.J.
1245, 1257 (1964) (“We need organized legal research to examine statutes, regu-
lations, manuals and practices to determine where changes are needed. We
need institutions capable of financing both legal research and test cases to de-
termine the extent of rights in given areas.”). The connections with some re-
search is now becoming a source of policy development at the federal and state
levels in the context of modern debtor’s prisons, child support, and its impact
on child access for disadvantaged parents. See NATIONAL CONFERENCE OF
STATE LEGISLATURES, CHILD SUPPORT AND INCARCERATION, http://www.ncsl.
org/research/human-services/child-support-and-incarceration.aspx (last visited
Nov. 21, 2017).



